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SUMMARY

The Washington Supreme Court held that value is not an essential element of second degree identity

theft or third degree theft and therefore need not be alleged in the charging document. The court

further held that the unit of prosecution under RCW 9.35.020 is a single proscribed act involving one

person's identification or financial information, rather than each subsequent use of that information. It

reversed three of Steven Leyda's four identity theft convictions and remanded for resentencing, while

affirming the third degree theft convictions.
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Leyda was convicted in King County Superior Court of eight offenses.
The Washington Court of Appeals affirmed. The Washington Supreme
Court granted direct review of Leyda's challenges to the unit of
prosecution for identity theft and the sufficiency of the charging

document.

Questions concerning the unit of prosecution and double jeopardy are
reviewed as legal issues by determining legislative intent from the
statute's language and, when necessary, legislative history. The
sufficiency of a charging document is reviewed under constitutional
essential-element principles.
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QUESTIONS PRESENTED

1. Whether value is an essential element of second degree identity theft and third degree theft that must be
alleged in the charging document.

2. Whether RCW 9.35.020 permits a separate identity-theft conviction for each use or attempted use of one

victim's single means of identification or financial information.

3. Whether Leyda's multiple identity-theft convictions violated the federal and Washington constitutional
prohibitions against double jeopardy.

HOLDINGS

1. Value is not an essential element of third degree theft and need not be alleged in the charging document.

2. Value is not an essential element of second degree identity theft and need not be alleged in the charging

document.

3. The unit of prosecution is any one act of knowingly obtaining, possessing, using, or transferring a single
person's means of identification or financial information with the requisite criminal intent; subsequent
uses of that same information as part of the same course of conduct do not create separate identity-theft

offenses.

4. Leyda's four identity-theft convictions could not stand because the State divided one course of conduct
involving one victim's single credit card into four offenses. He could properly be convicted of only one

count of second degree identity theft.

KEY QUOTATIONS

“We conclude that the unit of prosecution for identity theft is any one act of either knowingly "obtain[ing],
possess[ing], us[ing], or transfer[ring] a means of identification or financial information of another person . .

. with the intent to commit, or to aid or abet, any crime."” (at 612)

“Under RCW 9.35.020(1), Leyda committed the crime of identity theft the moment he "obtained" a means of
financial information (i.e., the Bon Marché credit card) of Cynthia Austin with the intent to commit, or to aid
or abet, the crime of theft.” (at 619)

FACTUAL BACKGROUND

Leyda possessed Cynthia Austin's Bon Marché credit card without permission and gave it to his girlfriend, who
used it to make purchases at the store. The card was used in multiple transactions on October 21 and October 26,
2002, and was presented during an attempted purchase on November 2, 2002. Leyda was charged with a
separate identity-theft count for each use or attempted use of the single card, and the total value obtained was
less than $1,500.



PROCEDURAL HISTORY

Leyda was charged with four counts of second degree identity theft based on four uses or attempted uses of one
victim's credit card, along with theft and possession-of-stolen-property offenses. A jury convicted him on all
counts, and the Court of Appeals affirmed. The Supreme Court granted review, struck issues raised for the first
time in a supplemental brief, affirmed the rulings concerning the charging information and third degree theft,

reversed three of the four identity-theft convictions, and remanded for resentencing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse three of the four second degree identity-theft convictions and remand for resentencing based on one

conviction for second degree identity theft. The third degree theft convictions remain affirmed.
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