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SUMMARY

The Maine Supreme Judicial Court affirmed a judgment upholding the determination that leasing a

house divided into two apartments to eleven Bowdoin College students constituted an allowable two-

household dwelling rather than a prohibited boarding house under the Brunswick Zoning Ordinance.

The Court also held that the Zoning Board of Appeals had jurisdiction to review the code enforcement

officer's advisory determination. The Neighbors' separate argument concerning nonconforming use

and lot-density requirements was not preserved for appellate review.
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Neighbors appealed under Maine Rule of Civil Procedure 80B from
the Brunswick Code Enforcement Officer's determination that leasing
a house divided into two apartments to eleven Bowdoin College
students was an allowable use in the Town Residential 2 zoning
district. The Zoning Board of Appeals affirmed, the Superior Court
affirmed the CEO's determination, and the Supreme Judicial Court

affirmed.

The court reviewed the CEO's determination directly for error of law,
abuse of discretion, or findings unsupported by substantial evidence.
Whether a proposed use falls within a zoning ordinance was reviewed

de novo.
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QUESTIONS PRESENTED

1. Whether the Zoning Board of Appeals had jurisdiction to review the CEO's determination concerning

the proposed use.

2. Whether leasing two apartments to groups of unrelated Bowdoin College students constituted an
allowable two-household dwelling or a prohibited boarding house under the Brunswick Zoning

Ordinance.

3. Whether the proposed division of the property into two apartments violated current lot-density

requirements and was not a lawful nonconforming use, despite the argument not having been raised
before the CEO.

HOLDINGS

1. The Zoning Board of Appeals had jurisdiction because the CEO issued an appealable determination
regarding a proposed future use, rather than exercising unreviewable prosecutorial discretion by

declining to enforce an existing violation.

2. The proposed use was an allowable two-household dwelling, not a prohibited boarding house, because
each apartment provided independent facilities for a group living together as a single housekeeping
entity and the tenants were collectively responsible for the entire apartment's rent.

3. The court declined to consider the Neighbors' argument that the two-apartment use violated current lot-
density requirements because the argument was not presented initially to the CEO and therefore was not

preserved for appellate review.

KEY QUOTATIONS

“Because the CEO did not exercise prosecutorial discretion but rather issued a "determination," see
Brunswick, Me., Zoning Ordinance, ch. 7, § 703.1(A), the ZBA retained its general authority to hear the
Neighbors' appeal, and this Court has jurisdiction to review the CEQ's determination.” (506)

“The CEO and the ZBA recognized that the Town had no legitimate interest in the relationship between the
individual tenants, because the Ordinance's definition of "household" is not restricted by relationship, but
rather by living arrangement” (508)

“A household is a collective enterprise; a boarding house is an individual one.” (510)

“Accordingly, it is not preserved for appellate review, and we decline to consider it.” (511)

FACTUAL BACKGROUND



The Owners leased two separate apartments in a house at 17 Cleaveland Street, located in Brunswick's
Residential 2 zoning district, to groups of six and five Bowdoin College students. Each apartment had separate
kitchen, bathroom, and sleeping facilities, and the tenants were jointly and severally responsible for the rent and
most utilities for the entire apartment. The Neighbors argued that the arrangement was a prohibited boarding

house and violated lot-density requirements.

PROCEDURAL HISTORY

The CEO determined that the proposed occupancy constituted an allowable two-unit residential use rather than a
prohibited boarding house. The ZBA affirmed the determination and denied reconsideration. The Superior Court
affirmed after directly reviewing the CEQ's decision, and the Neighbors appealed. The Supreme Judicial Court
held that the ZBA had jurisdiction, upheld the residential-use determination, and declined to reach the

unpreserved nonconforming-use argument.
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