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SUMMARY

The Connecticut Supreme Court reviewed an ineffective-assistance-of-counsel claim arising from
counsel's failure to request contemporaneous and final limiting instructions concerning prior,
uncharged sexual misconduct evidence. The court held that, even assuming deficient performance, the
petitioner failed to establish prejudice under Strickland because the overall charge and trial evidence
sufficiently protected against an unreliable conviction. The court reversed the Appellate Court insofar
as it remanded for further proceedings on the trial-counsel claim and directed judgment denying that
claim.
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QUESTIONS PRESENTED

1. Whether the petitioner was prejudiced under Strickland by trial counsel's failure to request a
contemporaneous limiting instruction concerning prior uncharged sexual misconduct.

2. Whether the petitioner was prejudiced by trial counsel's failure to request final-charge language
expressly limiting the use of the prior misconduct evidence to propensity.

3. Whether the Appellate Court should have conducted plenary review of the prejudice issue rather than
remanding for a new habeas hearing.

HOLDINGS

1. The petitioner failed to establish a reasonable probability that the trial result would have been different if
the final charge had expressly used the word propensity. The charge, read as a whole, adequately
instructed the jury that the prior misconduct could not alone establish guilt, that the State bore the
burden of proving each charged element, and that Hickey was not on trial for the uncharged conduct.

2. Although a contemporaneous instruction should have been given under DeJesus, counsel's failure to
request one did not prejudice the petitioner because the final charge adequately limited the use of the
prior misconduct evidence and the jury is presumed to follow the court's instructions.

3. When the habeas court's historical factual findings are undisputed and the issue is the legal application
of those facts to the prejudice prong, the appellate court should conduct plenary review rather than
remand for a new habeas trial.

KEY QUOTATIONS

“Under the two-pronged Strickland test, a defendant can only prevail on an ineffective assistance of counsel
claim if he proves that (1) counsel's performance was deficient, and (2) the deficient performance resulted in
actual prejudice.” (329 Conn. at 617-18)

“The jury is presumed, in the absence of a fair indication to the contrary, to have followed the court's
instructions” (329 Conn. at 623)

“When viewed in the context of all of the evidence offered at trial, the alleged deficient performance in the
present case does not establish that it is reasonably likely that there would have been a different result at the
petitioner's criminal trial.” (329 Conn. at 624)

FACTUAL BACKGROUND

Hickey was convicted of sexually assaulting his then-girlfriend's five-year-old daughter and of risk of injury to a
child. At trial, the court admitted testimony from R.N. concerning Hickey's prior, uncharged sexual misconduct
involving R.N. The trial court gave no contemporaneous cautionary instruction, and its final charge stated that
the evidence could be considered for any relevant matter but did not expressly use the word propensity. The



State's case also included physical evidence, evidence of the victim's post-traumatic stress, and repeated
spontaneous disclosures to a pediatric nurse-practitioner and forensic medical examiner.

PROCEDURAL HISTORY

Hickey was convicted of first-degree sexual assault and risk of injury to a child. After his conviction was
affirmed on direct appeal, he pursued habeas relief alleging ineffective assistance based on counsel's failure to
request contemporaneous and propensity-limited instructions concerning prior uncharged sexual misconduct.
The habeas court granted relief on the trial-counsel claim, and the Appellate Court concluded that counsel's
performance was deficient but remanded for a further prejudice analysis. The Supreme Court of Connecticut
held that the Appellate Court should have conducted plenary review and concluded that Hickey failed to prove
prejudice.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment of the Appellate Court was reversed insofar as it remanded for further proceedings on the
ineffective-assistance claim against trial counsel. The case was remanded to the Appellate Court with direction to
remand to the habeas court to render judgment denying the amended habeas petition as to that claim. The
Appellate Court's judgment was affirmed in all other respects.
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