UNITED STATES CLAIMS COURT

Rocovich v. United States

18 Cl. Ct. 418 (1989) - Decided October 16, 1989

SUMMARY

The United States Claims Court dismissed an estate tax refund action for lack of subject matter

jurisdiction because the estate had not paid the full amount assessed by the IRS before filing suit. The

court held that the full-payment rule applied to taxes subject to an I.R.C. § 6166 installment election

and rejected the plaintiff’s equitable-estoppel argument based on the IRS’s alleged delay in

disallowing the election. The court also concluded that the TRS’s failure to provide assessment notice

did not invalidate the assessment for purposes of jurisdiction.
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The United States moved under RUSCC 12(b)(1) to dismiss an estate-

tax refund action for lack of subject matter jurisdiction.

On a jurisdictional motion to dismiss, unchallenged allegations are
construed favorably to the plaintiff, but the court may inquire into
jurisdictional facts through affidavits or other evidence. Rule 56
supplies the method for determining whether a factual dispute is
genuine, and RUSCC 43(c) permits an evidentiary hearing to resolve

disputed jurisdictional facts.
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QUESTIONS PRESENTED

1. Whether the full-payment rule requires payment of the entire amount the IRS determined to be due

before a refund action may be maintained in the Claims Court.
2. Whether Internal Revenue Code section 6166 creates an exception to the full-payment rule.

3. Whether the IRS should be equitably estopped from denying the estate's section 6166 election because it

did not reject the election earlier.

4. Whether the IRS's failure to provide notice under Internal Revenue Code section 6303(a) invalidated the

assessment for purposes of the full-payment rule.

5. Whether Revenue Procedure 79-55 required the IRS to notify the executor as soon as practicable that the

section 6166 election was rejected.

HOLDINGS

1. Full payment of the amount the IRS has determined is due is a jurisdictional prerequisite to a tax refund

action in the Claims Court; payment of only the amount conceded by the taxpayer is insufficient.
2. Internal Revenue Code section 6166 does not create an exception to the full-payment rule.

3. The IRS's failure to provide the statutory notice of assessment did not invalidate the assessment for
purposes of the full-payment rule absent IRS action to enforce a lien.

4. The IRS was not equitably estopped from denying the estate's section 6166 election.

5. Revenue Procedure 79-55 did not require the IRS to notify Rocovich of rejection of the section 6166
election before the expiration of the statutory audit period, and the IRS did not abridge the guideline.

KEY QUOTATIONS

“Plaintiff must have paid the remaining $42,388.00 deficiency before jurisdiction can vest.” (423)

“Plaintiff must have paid the remaining $42,388.00 deficiency before the Claims Court can exercise
jurisdiction over his claim.” (424)

“The IRS’ silence cannot be construed as a misrepresentation of fact.” (425)

FACTUAL BACKGROUND

The estate of Carolyn B. Nettleton reported an estate-tax liability of $81,388 and elected to pay the remaining
balance in installments under Internal Revenue Code section 6166. After an audit, the IRS determined that the
estate owed an additional $127,324.45 and denied eligibility for the section 6166 deferral. Rocovich paid the
audit deficiency and filed a refund claim, but had not paid the additional $42,388 that the IRS determined was
due because the estate was ineligible for the deferral. He argued that the IRS's failure to promptly reject the

election, and its notices concerning interest payments, justified equitable estoppel.
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Rocovich filed an estate-tax refund claim with the IRS after paying part of the tax deficiency and then brought
suit in the Claims Court when the IRS did not act on the claim within six months. The Government moved to
dismiss, asserting that the full-payment rule barred jurisdiction. The court granted the motion and dismissed the

complaint for lack of subject matter jurisdiction.
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