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City of New York v. Smokes-Spirits.Com, Inc.

12 N.Y.3d 616 (2009) - Decided June 9, 2009

SUMMARY

The New York Court of Appeals answered two certified questions from the Second Circuit in the

negative. It held that New York City lacked standing under General Business Law § 349(h) to recover

lost cigarette-tax revenue because its alleged injury was derivative of consumer injuries. The court

also held that Public Health Law § 1399-1l did not authorize the City's common-law public nuisance

claims based primarily on alleged cigarette-tax evasion.
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The United States Court of Appeals for the Second Circuit certified
two questions concerning New York law to the New York Court of

Appeals.

De novo review of certified questions of New York law and statutory

interpretation.
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1. Whether the City has standing to assert a claim under General Business Law § 349(h) for lost cigarette-

tax revenue allegedly resulting from deceptive Internet cigarette sales.

2. Whether the City may assert a common-law public nuisance claim predicated on Public Health Law §

1399-11 where the alleged injury primarily involves cigarette-tax evasion.

HOLDINGS

1. The City lacks standing to bring its General Business Law § 349(h) claim because its alleged lost tax
revenue is an indirect or derivative injury arising from injuries allegedly suffered by consumers.

2. The City may not assert a common-law public nuisance claim predicated on Public Health Law § 1399-

11 for conduct primarily involving alleged cigarette-tax evasion.

KEY QUOTATIONS

“derivative actions are barred” (622)
“Being purely contingent on harm to third parties, these injuries are indirect” (623)

“We reject the City's assertion that it may state a cognizable section 349 (h) claim "simply" by alleging
"consumer injury or harm to the public interest."” (624)

“permitting the present public nuisance actions to proceed would not be consistent with the legislative
scheme.” (629)

FACTUAL BACKGROUND

Out-of-state entities and persons sold and shipped cigarettes over the Internet to New York City residents from
jurisdictions with comparatively low cigarette taxes. The City alleged that defendants deceptively represented
that the sales were tax-free and failed to file Jenkins Act reports, causing the City to lose cigarette-tax revenue
that could otherwise have been collected from purchasers. The City also alleged that the shipments constituted a
public nuisance under a theory based on Public Health Law § 1399-11, but did not allege that defendants made
unauthorized shipments to minors.

PROCEDURAL HISTORY

The City brought consolidated actions against out-of-state Internet cigarette sellers, alleging deceptive
marketing, failure to file Jenkins Act reports, lost cigarette-tax revenue, and public nuisance. The federal district
court dismissed the City's General Business Law § 349 and public nuisance claims. On appeal, the Second
Circuit certified whether the City had standing under section 349 and whether it could assert a common-law
public nuisance claim predicated on Public Health Law § 1399-11. The Court of Appeals answered both questions

in the negative.
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