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SUMMARY

The Ninth District Court of Appeals of Texas affirmed Diho Lloyd Brown’s conviction for possession
of a controlled substance and the denial of his motion to suppress. The court held that the traffic stop
was supported by probable cause and that Brown voluntarily consented to the search of his person and
shoe, without revoking that consent.
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DISPOSITION affirmed

PROCEDURAL POSTURE Brown appealed his conviction for possession of a controlled
substance and the denial of his motion to suppress evidence obtained
during a traffic stop and warrantless search.

STANDARD OF REVIEW The court applied a bifurcated standard of review to the suppression
ruling, giving almost total deference to the trial court's determination
of historical facts and reviewing de novo the application of law to facts
when that application did not depend on credibility or demeanor. The
ruling would be sustained if correct under any applicable legal theory
and reversed only if arbitrary, unreasonable, or outside the zone of
reasonable disagreement.

PRECEDENTIAL VALUE Nonprecedential; memorandum opinion marked Do Not Publish.
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QUESTIONS PRESENTED

1. Whether the traffic stop was reasonable and supported by probable cause.

2. Whether Brown voluntarily consented to the warrantless search of his person and shoes.

3. Whether Brown revoked his consent by hesitating or initially failing to release his shoe.

HOLDINGS

1. The traffic stop was reasonable and supported by probable cause because the officer observed Brown
traveling above the posted speed limit.

2. Brown voluntarily consented to the warrantless search of his person, including his shoes, and the consent
was valid under the totality of the circumstances.

3. Brown did not revoke his consent; his hesitation and initial failure to release the shoe, followed by his
ultimate release and continued cooperation, did not clearly communicate withdrawal of consent.

KEY QUOTATIONS

“We review a ruling on a motion to suppress utilizing a bifurcated standard of review, giving almost total
deference to the trial court’s determination of historical facts and reviewing the application of law to the facts
de novo when not based on credibility and demeanor.” (at 9)

“Therefore, based the totality of the circumstances and Brown’s actions, Brown consented to the search and
did not revoke his consent.” (at 12)

FACTUAL BACKGROUND

A deputy stopped Brown after observing the pickup truck traveling approximately three miles per hour over the
posted forty-mile-per-hour speed limit, and the truck took more than a minute to pull over. During the stop,
Brown consented to searches of the vehicle and his person, stated that officers were more than welcome to
search him, removed his left shoe when asked to let the officer see it, and ultimately released the shoe and
handed over his right shoe. Officers observed a clear bag containing multicolored pills in the left shoe, and the
trial court found that Brown had voluntarily consented and had not revoked that consent.

PROCEDURAL HISTORY

A Montgomery County grand jury indicted Brown for possession of a controlled substance and alleged two prior
felony convictions for enhancement. After a suppression hearing, the 221st District Court of Montgomery
County denied Brown's motion to suppress. A jury convicted Brown and sentenced him to forty years'
imprisonment. Brown raised a sole appellate issue challenging the denial of suppression, and the court of appeals
affirmed.

DISPOSITION



affirmed
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