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SUMMARY

The Appellate Division, First Department, affirmed the dismissal of a foreclosure complaint as
abandoned under CPLR 3215(c). The court held that the defendant's failure to vacate his default did
not waive his right to seek dismissal, and that participation in settlement conferences did not constitute
a formal or informal appearance on the merits.
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PROCEDURAL POSTURE Plaintiff appealed from an order denying its motion to confirm a
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QUESTIONS PRESENTED

1. Whether a defendant's failure to move to vacate a default waives the defendant's right to seek dismissal
of a foreclosure complaint as abandoned under CPLR 3215(c).

2. Whether participation in settlement conferences constitutes a formal or informal appearance that
prevents dismissal under CPLR 3215(c).

3. Whether dismissal under CPLR 3215(c) requires prejudice to the defendant or is avoided when the
plaintiff fails to establish sufficient cause for the delay.

HOLDINGS

1. A defendant's failure to move to vacate a default in answering or appearing does not waive the
defendant's right to seek dismissal of the complaint as abandoned under CPLR 3215(c).

2. Participation in settlement conferences did not constitute a formal or informal appearance because
Medina did not actively litigate the action or participate on the merits.

3. Dismissal under CPLR 3215(c) was warranted even without prejudice to Medina because plaintiff failed
to seek entry of a default judgment within one year and failed to establish sufficient cause for the delay.

KEY QUOTATIONS

“did not actively litigate the action before . . . Supreme Court or participate in the action on the merits”
([*1])

FACTUAL BACKGROUND

Medina defaulted in answering the foreclosure complaint and did not move to vacate his default. Plaintiff did not
move for entry of a default judgment until April 13, 2023, more than one year after Medina's default. Medina
participated in settlement conferences but did not actively litigate the action or participate on the merits.

PROCEDURAL HISTORY

The Supreme Court, New York County, denied plaintiff's motion and granted Medina's cross-motion, concluding
that the complaint had been abandoned because plaintiff did not seek entry of a default judgment within one year
after Medina's default. The Appellate Division, First Department, unanimously affirmed without costs.

DISPOSITION

affirmed
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