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SUMMARY

The Nebraska Supreme Court considered whether a former spouse waived appellate review of a
marital-property division by accepting a lump-sum alimony payment while the appeal was pending.
The court held that acceptance of benefits does not bar appellate review when the accepted benefit is
conceded, independently due, or severable and cannot be affected by the appeal. Applying that rule,
the court rejected the waiver conclusion but affirmed the judgment because the district court did not
abuse its discretion in dividing the marital estate.
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STANDARD OF REVIEW Whether waiver under the acceptance-of-benefits rule occurred was
reviewed as a question of law independently of the Court of Appeals'
determination. The marital-property division was reviewed de novo on
the record and affirmed absent an abuse of discretion.
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QUESTIONS PRESENTED

1. Whether Gail's acceptance and cashing of the $5,400 lump-sum alimony payment waived her right to
appellate review of the separate marital-property division.

2. Whether the district court abused its discretion in dividing the marital estate without an equalization
payment, including whether the $21,000 lottery proceeds should have been included in or credited
against the marital estate.

HOLDINGS

1. A spouse who accepts benefits under a divorce judgment does not waive appellate review when the
spouse's right to the accepted benefits is conceded, the spouse was entitled to them as a matter of right
such that the appeal could not affect that entitlement, or the benefits arise from a severable award not
subject to appellate review. Gail's acceptance of the lump-sum alimony payment did not waive her
challenge to the separate property division.

2. The district court did not abuse its discretion in awarding the marital residence to Lonnie, Gail's
retirement account to Gail, and no equalization payment, even though the district court did not make
specific findings concerning the value of several assets or the treatment of the lottery proceeds.

KEY QUOTATIONS

“We hold that a spouse who accepts the benefits of a divorce judgment does not waive the right to appellate
review under circumstances where the spouse's right to the benefits accepted is conceded by the other spouse,
the spouse was entitled as a matter of right to the benefits accepted such that the outcome of the appeal could
have no effect on the right to those benefits, or the benefits accepted are pursuant to a severable award which
will not be subject to appellate review.”

“To the extent that Shiers v. Shiers, 240 Neb. 856, 485 N.W.2d 574 (1992), and Giese v. Giese, 243 Neb. 60,
497 N.W.2d 369 (1993), limit the exceptions to the acceptance of benefits rule in a dissolution of marriage
action to issues affecting the interests and welfare of children, they were inconsistent with Kassebaum, supra,
and are hereby disapproved.”

FACTUAL BACKGROUND

Gail and Lonnie Liming were married in 1969 and had no children. Their principal marital assets were Gail's
retirement account and a Lincoln home, whose value and indebtedness were disputed; Lonnie also claimed that
$21,000 in lottery proceeds should be offset against the home's equity. The district court awarded the home to
Lonnie and the retirement account to Gail without an equalization payment, and awarded Gail $300 monthly
alimony for 18 months. After Lonnie paid the alimony in a $5,400 lump sum, Gail cashed the payment while
pursuing appellate review of the property division.



PROCEDURAL HISTORY

The district court dissolved the parties' marriage, awarded the marital residence to Lonnie and Gail's retirement
account to Gail, ordered no equalization payment, and awarded Gail $300 per month in alimony for 18 months.
Gail appealed to the Nebraska Court of Appeals, and Lonnie moved for summary affirmance based on Gail's
acceptance of a $5,400 lump-sum alimony payment. The Court of Appeals granted the motion, but the Nebraska
Supreme Court sustained Gail's petition for further review, held that acceptance of the alimony did not waive
review of the separate property-division issue, and affirmed the judgment on the merits.

DISPOSITION

affirmed
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