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SUMMARY

The North Dakota Supreme Court reviewed the dismissal of Robert V. Bolinske’s claims against

former Justice Dale Sandstrom and former Judge Gail Hagerty. The court affirmed dismissal of most

claims, including due process and several tort claims, but reversed dismissal of the defamation claim

based on the statute of limitations, vacated the attorney-fee award, and remanded for further

proceedings.
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Bolinske appealed from a district court judgment granting the State
Defendants' converted motion for summary judgment, dismissing his

claims, and awarding attorney's fees.

Summary judgment is reviewed de novo on the entire record. The
court determines whether the information before the district court
precluded a genuine issue of material fact and whether the moving
party was entitled to judgment as a matter of law. The district court's
Rule 56(f) discovery determination and frivolousness determination
under N.D.C.C. § 28-26-01(2) are reviewed for abuse of discretion.
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QUESTIONS PRESENTED

1.

Whether Bolinske timely filed the statutory notice of claim required for claims against the State
Defendants and whether the untimely notice deprived the district court of subject matter jurisdiction

over the affected claims.

. Whether the related federal action barred Bolinske's state claims under claim or issue preclusion when

the federal action was dismissed for lack of subject matter jurisdiction and without prejudice.

. Whether Bolinske's procedural due process claim was barred by the prior North Dakota Supreme Court

decision affirming the disciplinary proceeding.

. Whether communications related to the lawyer-disciplinary process were privileged under N.D.R.

Lawyer Discipl. 6.5.

. Whether the district court properly dismissed the defamation claim under the statute of limitations when

the State Defendants had not pleaded that defense by answer.

. Whether the appellate court should decide in the first instance whether Sandstrom's statements were

nondefamatory protected opinions.

. Whether the district court abused its discretion by denying additional discovery under N.D.R.Civ.P.

56(f).

. Whether the attorney's-fee award should stand after the court partially reversed the judgment and

rejected the district court's res judicata reasoning.

HOLDINGS

1. A person asserting an injury claim against the State or a state employee must present a written notice of

claim to the director of the Office of Management and Budget within 180 days after discovering or
reasonably discovering the injury. The district court lacks subject matter jurisdiction over claims subject

to the statute when the notice is untimely.

. A prior dismissal for lack of subject matter jurisdiction is not an adjudication on the merits and does not

trigger claim or issue preclusion.

. Bolinske's procedural due process claim challenging the disciplinary process was barred by res judicata

because the North Dakota Supreme Court had previously determined that his procedural due process

rights were not violated in the same disciplinary matter.

. Under N.D.R. Lawyer Discipl. 6.5, claims based on communications relating to lawyer misconduct or

disability, or testimony in a disciplinary proceeding, are barred when asserted against a complainant or

witness.



5. Under N.D.C.C. § 28-01-39, the objection that an action was not commenced within the statutory period

must be taken by answer; it may not be raised solely through a pre-answer motion to dismiss.

6. The court declined to decide in the first instance whether Sandstrom's statements were nondefamatory

protected opinions or otherwise privileged.

7. A request for additional discovery under N.D.R.Civ.P. 56(f) requires the proponent to identify
specifically the information sought, how it would preclude summary judgment, and why it was not

previously obtained; the district court's ruling is reviewed for abuse of discretion.

8. The attorney's-fee award had to be vacated because the district court relied in part on the erroneous
conclusion that the federal action precluded Bolinske's claims and because the defamation claim was

being remanded for further proceedings.

KEY QUOTATIONS

“Because the federal district court did not adjudicate the merits of these claims, instead concluding it lacked
subject matter jurisdiction, which was daffirmed by the Eighth Circuit, these claims are not barred by claim or
issue preclusion as a result of the federal action.” (2022 ND 148, 9 11)

“Because N.D.C.C. § 28-01-39 requires that a statute of limitations defense “can only be taken by answer”
and the State Defendants have not answered the amended complaint, we conclude the district court erred by
dismissing the defamation claim under the statute of limitations.” (2022 ND 148, 9 18)

“As an appellate court, “we are a court of review, not of first view.”” (2022 ND 148,  23)

“We affirm the judgment in part, concluding the court properly dismissed the claims of procedural and
substantive due process, civil conspiracy, malicious prosecution, abuse of process, intentional and negligent
infliction of emotional distress, governmental bad faith, and tortious outrage. We reverse in part, concluding
the court erred by dismissing the defamation claim under the statute of limitations. We vacate the award of

attorney’s fees, and remand for further proceedings consistent with this opinion.” (2022 ND 148, § 33)

FACTUAL BACKGROUND

In October 2016, Bolinske issued a press release accusing Dale Sandstrom and Gail Hagerty of conspiring to
misfile or hide a supervisory-writ petition and tamper with public records. A blog article by Robert Port quoted
Sandstrom describing the press release as “bizarre and rather sad” and referring to Bolinske's mental-health
problems. Hagerty subsequently filed a lawyer-disciplinary grievance against Bolinske, which resulted in an
admonition affirmed by the Disciplinary Board and by the North Dakota Supreme Court. Bolinske later sued the
State Defendants for defamation and several related constitutional and tort claims.

PROCEDURAL HISTORY

Bolinske commenced the state action in February 2019 after a related federal action was dismissed for lack of
subject matter jurisdiction and that dismissal was affirmed. The district court converted the State Defendants'
N.D.R.Civ.P. 12(b) motion into a summary-judgment motion, dismissed all claims, and awarded attorney's fees.
The North Dakota Supreme Court affirmed dismissal of several claims, reversed dismissal of the defamation

claim under the statute of limitations, vacated the attorney's-fee award, and remanded.
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REMAND INSTRUCTIONS

Remand for further proceedings on the defamation claim, including any properly raised post-answer Rule 12 or
Rule 56 motion and any necessary discovery. The district court must reconsider attorney's fees after final
resolution of the defamation claim.
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