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SUMMARY

The Alaska Supreme Court reviewed appeals arising from a personal-injury action in which a garage
door injured Ronald Pagenkopf. The court held that Chatham Electric's pretrial offer of judgment did
not support an award of attorney's fees and costs under Alaska Civil Rule 68 because it created
significant apportionment difficulties involving a third-party equitable-apportionment claim against
Hugh Dilbeck. The court also addressed prejudgment interest and a challenged jury instruction,
concluding that the instruction did not improperly apply negligence per se or prejudice Dilbeck.
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QUESTIONS PRESENTED

1. Whether Chatham's pretrial offer of judgment was sufficiently definite and free of apportionment
difficulties to support an award of attorney fees and costs under Alaska Civil Rule 68.

2. Whether prejudgment interest against Dilbeck accrued from the date he received service of Chatham's
third-party complaint or from an earlier date when he received actual notice that a claim might be
brought.

3. Whether the superior court's rulings on collateral-benefit offsets and other monetary calculations
required appellate review.

4. Whether the jury instruction concerning an OSHA ladder-safety regulation improperly instructed the
jury to apply negligence per se or otherwise prejudiced Dilbeck.

HOLDINGS

1. An offer of judgment that is definite and unambiguous may nevertheless be invalid for Rule 68 fee-
shifting purposes when it creates substantial and unknowable apportionment difficulties involving a
pending equitable-apportionment claim and other responsible parties. Chatham's offer therefore could
not support an award of Rule 68 fees and costs.

2. Under AS 09.30.070(b), prejudgment interest may begin when the defendant receives actual notice that
an injury occurred and that a claim may be brought, even if the notice is not written or does not identify
the claimant's intended legal theory. The superior court was required to determine the precise earlier
accrual date on remand, with accrual no later than the date of mediation.

3. The court declined to decide Chatham's challenges to collateral-benefit offsets, fee calculations, and
costs because vacatur of the Rule 68 award required a new judgment and rendered those calculation
issues moot.

4. The challenged instruction did not instruct the jury to apply negligence per se. It permissibly treated
violation of the OSHA regulation as evidence from which the jury could find negligence, and its
additional compliance language did not cause substantial prejudice or reversible error.

KEY QUOTATIONS

“In applying Rule 68, we have consistently emphasized that an enforceable offer must be unambiguous: One
of the protections afforded by the Civil Rule 68 procedure is that the offer of judgment must be definite.” (at
638-639)

“We therefore conclude that these apportionment difficulties prevented Chatham's offer from triggering an
award of fees and costs under Rule 68.” (at 643-644)



“Under this provision, a potential defendant does not need to receive notice of an actual claim, but rather
only needs to receive notice that a claim may be brought.” (at 645)

“Instead, by stating that if the jury found that Dilbeck had violated the OSHA regulation, "then you may find
Hugh Dilbeck negligent," Instruction 22 mirrored the language of Pattern Instruction 03.04B—the instruction
dealing with use of a law as evidence of negligence.” (at 648)

FACTUAL BACKGROUND

Nick Goddard, an employee of Chatham Electric, opened an overhead garage door while working at Hugh
Dilbeck's auto body shop. The door struck Ronald Pagenkopf, who was standing on a ladder installing lights,
causing severe injuries. Chatham pursued an equitable-apportionment claim against Dilbeck, and the jury
allocated fault among Pagenkopf, Chatham, and Dilbeck. Chatham had offered Pagenkopf $525,000 in complete
satisfaction of his claims against Chatham and Goddard, but the offer did not address the effect on Chatham's
third-party claim against Dilbeck or disclose Dilbeck's apparent agreement to contribute to the offer.

PROCEDURAL HISTORY

Pagenkopf sued Chatham and its employee after being injured by an overhead garage door opened by the
employee. Chatham filed a third-party equitable-apportionment claim against Dilbeck. Pagenkopf rejected
Chatham's $525,000 offer of judgment, and the jury awarded total damages of $698,800, allocating 28% of fault
to Chatham, 50% to Dilbeck, and 22% to Pagenkopf. The superior court treated Chatham as the prevailing party
under Rule 68, awarded it more than $50,000 in post-offer fees and costs, and awarded prejudgment interest
against Dilbeck beginning on April 2, 2002.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Vacate the award of Rule 68 attorney fees and costs to Chatham; determine the precise date when Dilbeck had
actual notice sufficient to begin prejudgment interest, no later than the date of mediation; and enter a modified
judgment consistent with those rulings. The superior court's judgment was affirmed in all other respects.
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