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SUMMARY

The Nebraska Supreme Court reviewed James E. Myers’ motion for DNA testing under the Nebraska
DNA Testing Act and his request for appointed counsel. The court held that the district court
improperly applied standards governing post-testing relief when deciding whether to order testing,
reversed the denials, and remanded for reconsideration under the correct statutory framework. The
court also held that Myers’ claim concerning alleged withholding of biological evidence was outside
the scope of the DNA Testing Act proceeding.
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QUESTIONS PRESENTED

1. Whether the district court applied the correct statutory standard in denying Myers's motion for DNA
testing under Neb. Rev. Stat. § 29-4120(5).

2. Whether the denial of Myers's motion for appointment of counsel should be reconsidered under the
proper DNA Testing Act standard.

3. Whether Myers's claim that the prosecution improperly withheld biological evidence could be litigated
in a motion for DNA testing under the DNA Testing Act.

HOLDINGS

1. The district court erred by applying the more demanding standards governing relief available after DNA
testing, rather than determining only whether the requirements of Neb. Rev. Stat. § 29-4120(5) were
satisfied. Because the order did not clearly show that the denial rested solely on the proper threshold
standard, the order had to be reversed and remanded.

2. The denial of appointment of counsel was reversed and remanded for the district court to determine
whether Myers made the required showing that DNA testing may be relevant to his claim of wrongful
conviction.

3. A claim that the prosecution improperly withheld evidence is not properly presented in a motion for
DNA testing under the DNA Testing Act, and the district court need not consider that argument on
remand.

KEY QUOTATIONS

“If the above criteria are met and if the court further determines that the requirements of § 29-4120(5) have
been met, the court must order testing.” (763-764)

“But a more rigorous standard applies after testing has been ordered.” (764)

“Because the court’s order fails to make clear that its denial of DNA testing was based solely on § 29-
4120(5), we must remand the cause to the district court for a determination under that section, based upon the
existing record.” (766)

FACTUAL BACKGROUND

James E. Myers was convicted in connection with the 1995 shooting death of Lynette Mainelli. The trial
evidence included testimony concerning Myers's movements before and after the killing, a .22-caliber handgun
linked to bullets found at the scene, statements attributed to Myers, and evidence that he wore gloves. In 2016,
Myers sought DNA testing of 26 items, including bedding, casings, clothing, cigarette butts, a rape kit, blood
samples, and hair samples, asserting that testing could produce evidence excluding him as a donor and support
his claim of wrongful conviction.



PROCEDURAL HISTORY

Myers was convicted by a jury of first degree murder, use of a deadly weapon in the commission of a felony, and
possession of a deadly weapon by a felon, and the Nebraska Supreme Court affirmed the convictions on direct
appeal. Nearly 20 years later, he sought DNA testing of biological evidence and appointment of counsel. The
district court denied both motions, applying a standard concerning post-testing relief and exoneration rather than
the threshold standard governing whether testing should be ordered. The Nebraska Supreme Court reversed and
remanded for reconsideration under the correct statutory framework.
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REMAND INSTRUCTIONS

The district court must reconsider the motion for DNA testing under Neb. Rev. Stat. § 29-4120(5), based on the
existing record, determining whether the statutory requirements are met, including whether testing may produce
noncumulative evidence favorable to Myers and material to the issue of his guilt. The court must also reconsider
whether Myers made the requisite showing for appointment of counsel under Neb. Rev. Stat. § 29-4122. The
court need not further consider the claim that the prosecution improperly withheld evidence.
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