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SUMMARY

The United States Court of Appeals for the Tenth Circuit addresses an interlocutory appeal from the
denial of qualified immunity to a sheriff’s sergeant accused of using excessive force during an arrest.
The court holds that its jurisdiction is limited to abstract legal issues and that it lacks jurisdiction to
review factual disputes except under the narrow blatant-contradiction exception. It further holds that
the plaintiff’s verified complaint could be treated as summary-judgment evidence and that the
defendant’s testimonial accounts and arrest-scene photographs did not blatantly contradict the
plaintiff’s version of events.
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QUESTIONS PRESENTED

1. Whether the Tenth Circuit had interlocutory appellate jurisdiction to review the denial of qualified
immunity.

2. Whether a verified complaint may be treated as affidavit evidence at summary judgment when it
satisfies Federal Rule of Civil Procedure 56 standards.

3. Whether the district court's assumed version of the facts was blatantly contradicted by the record.

4. Whether, accepting the facts the district court determined a reasonable jury could find, striking an
apprehended suspect and releasing a police dog to attack him violated the Fourth Amendment.

5. Whether that Fourth Amendment right was clearly established by December 2017.

HOLDINGS

1. Under the collateral-order doctrine, the court had jurisdiction to review abstract legal questions arising
from the denial of qualified immunity at summary judgment, but not factual disputes or challenges
dependent on facts different from those assumed by the district court.

2. A verified complaint may be treated as an affidavit for summary-judgment purposes when it is based on
personal knowledge, sets out admissible facts, and otherwise satisfies Federal Rule of Civil Procedure
56.

3. The record did not blatantly contradict the district court's assumed facts, and conflicting testimonial
accounts by the defendant could not establish the narrow blatant-contradiction exception.

4. Accepting the facts the district court determined a jury could find, striking an apprehended suspect in the
face and releasing a police dog to attack him after he was subdued constituted objectively unreasonable
force in violation of the Fourth Amendment.

5. By December 2017, it was clearly established that punching or striking an apprehended person and
allowing a police dog to attack him after he was subdued violated the Fourth Amendment; Sanders was
therefore not entitled to qualified immunity.

KEY QUOTATIONS

“In an interlocutory appeal from the denial of summary judgment based on qualified immunity, we have
jurisdiction over the abstract legal questions of (1) whether, accepting the facts the district court concluded a
reasonable jury could find based on the summary judgment evidence, those facts constitute a legal violation,
and (2) whether that legal violation was clearly established at the time of the violation.” (at 21-22)

“We further conclude that, under the totality of circumstances, Sergeant Sanders’s alleged use of force against
Mr. Vette—viz., striking him in the face and releasing a police dog to attack him after he was already
apprehended—was objectively unreasonable.” (at 27)



“This court’s precedent, summarized above, would make it clear to every reasonable officer that punching an
arrestee, hitting him in the face with a dog chain, and allowing a police dog to attack him, all after he is
subdued, violates the Fourth Amendment.” (at 31)

FACTUAL BACKGROUND

On December 31, 2017, officers pursued Vette after he drove away from an attempted traffic stop and fled on
foot into a field. Two officers apprehended Vette, after which, according to the facts the district court determined
a reasonable jury could find, Sergeant Sanders punched him, struck him in the face with a dog chain, and
allowed his police dog, Oxx, to attack and bite Vette's shoulder. Vette's verified complaint described the conduct
and photographs showed marks on his shoulder.

PROCEDURAL HISTORY

Vette filed a verified complaint in the District of Colorado alleging that Sergeant Sanders used excessive force
during his arrest. The district court converted Sanders's motion to dismiss or, alternatively, for summary
judgment into a summary-judgment motion and denied it, concluding that a reasonable jury could find that
Sanders punched Vette, struck him with a dog chain, and allowed a police dog to attack him after he had been
apprehended. Sanders filed an interlocutory appeal under the collateral-order doctrine.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The case was remanded to the district court for proceedings consistent with the decision.
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