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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the denial of William G.'s petition for post-

conviction habeas corpus relief. The court held that the missing sentencing transcript did not warrant

relief because the request was untimely and the petitioner failed to establish prejudice. The court also

rejected his ineffective-assistance claims, concluding that counsel's performance did not satisfy the

applicable Strickland/Miller standard.
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Petitioner appealed the denial of his state post-conviction habeas
corpus petition, challenging the loss of his sentencing-hearing
transcript and the alleged ineffective assistance of counsel at

sentencing and in seeking reconsideration of sentence.

In reviewing a circuit court's findings and conclusions in a habeas
corpus action, the final order and ultimate disposition are reviewed for
abuse of discretion, underlying factual findings for clear error, and
questions of law de novo. The habeas petitioner bears the burden of
establishing entitlement to relief.
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QUESTIONS PRESENTED

1. Whether the loss of the sentencing-hearing transcript, despite petitioner's later requests for it, entitled

him to state habeas corpus relief.

2. Whether trial counsel and counsel for the motion for reconsideration provided ineffective assistance by
failing to obtain or present additional psychiatric and treatment-plan evidence and by failing to properly

advocate for probation or another alternative sentence.

HOLDINGS

1. The loss of a sentencing-hearing transcript does not automatically entitle a criminal defendant to habeas
relief; relief requires a timely request and affirmative proof of prejudice. Petitioner failed to make a

timely request for the sentencing transcript and failed to establish prejudice from its loss.

2. Petitioner failed to establish ineffective assistance of counsel because he did not show a reasonable
probability that counsel's alleged failures concerning psychiatric evidence, treatment planning, or

sentencing advocacy changed the outcome of sentencing or reconsideration.

KEY QUOTATIONS

“In reviewing challenges to the findings and conclusions of the circuit court in a habeas corpus action, we

apply a three-prong standard of review.” (at 4)
“Further, we find that petitioner failed to timely request his sentencing transcript.” (at 5)

“In the West Virginia courts, claims of ineffective assistance of counsel are to be governed by the two-pronged
test established in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984): (1)
Counsel’s performance was deficient under an objective standard of reasonableness; and (2) there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceedings would have
been different.” (at 7)

FACTUAL BACKGROUND

William G. was convicted in 2005 of sexually assaulting his five-year-old niece when he was fifteen years old
and was sentenced to fifteen to thirty-five years in prison. The transcript of his June 2005 sentencing hearing
could not be located after the responsible court reporter and reporting records became unavailable. Before
sentencing, a psychological evaluation by Dr. Joseph R. Novello was prepared and filed with the circuit court;
the report addressed petitioner's background, mental status, risk of reoffending, and potential conditions for
release. At the habeas evidentiary hearing, petitioner claimed counsel should have obtained additional
psychiatric and treatment-plan evidence and more forcefully sought probation or alternative sentencing.

PROCEDURAL HISTORY



Petitioner was convicted by a jury in 2005 of first-degree sexual assault and sentenced to fifteen to thirty-five
years in prison, with sexual-offender registration and court costs. He did not directly appeal his conviction or
sentence. After unsuccessful efforts to obtain the sentencing transcript, he filed a habeas petition in 2012 and an
amended petition in 2013. The circuit court denied relief after show-cause and evidentiary hearings, and the

Supreme Court of Appeals affirmed.
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