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SUMMARY

The Kansas Supreme Court affirmed Paul Drayton’s convictions for first-degree murder and felony
theft. The court held that the admission of testimony concerning Drayton’s interview, including
improper opinion testimony regarding his credibility or guilt, did not require reversal because any
error was harmless. The court reversed the assessment of $7,110 in attorney fees because the district
court essentially found that Drayton lacked the financial ability to pay.
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PROCEDURAL POSTURE Drayton directly appealed his convictions for first-degree murder and
felony theft to the Supreme Court of Kansas. He challenged
evidentiary rulings, alleged prosecutorial misconduct based on use of
his post-Miranda silence, the sufficiency of the theft evidence, and the
assessment of attorney fees for reimbursement of appointed-counsel
costs.

STANDARD OF REVIEW Preservation issues were governed by the contemporaneous-objection
and motion-in-limine rules. Legal questions concerning evidentiary
admissibility and statutory interpretation were reviewed de novo or
without deference. Sufficiency of the evidence was reviewed by
viewing all evidence in the light most favorable to the prosecution and
asking whether a rational factfinder could find guilt beyond a
reasonable doubt. Prosecutorial-misconduct claims were reviewed
under a two-step analysis addressing whether the conduct exceeded the
prosecutor's latitude and, if so, whether it constituted reversible plain
error. Harmlessness was evaluated under K.S.A. 60-261 and, for the
constitutional Doyle error, Chapman v. California.
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QUESTIONS PRESENTED

1. Whether the State violated a motion in limine by introducing testimony suggesting that Drayton was
incarcerated when detectives interviewed him.

2. Whether the district court committed reversible error by admitting a detective's opinion that an innocent
person would have responded differently during police questioning.

3. Whether the prosecutor committed reversible misconduct by eliciting testimony concerning Drayton's
post-Miranda invocation of his right to silence and by using that invocation to impeach him in closing
argument.

4. Whether the evidence was sufficient to support the theft conviction when the State could not establish
that Mayberry was alive when the van was taken.

5. Whether the district court erred by assessing BIDS attorney fees when it found that Drayton was
unlikely to have the financial ability to pay.

HOLDINGS

1. The issue was not preserved because Drayton failed to object when the challenged testimony was
introduced. Even if preserved, the testimony did not violate the motion in limine and caused no
substantial prejudice.

2. Testimony by a police detective that an innocent or uninvolved person would have responded differently
during questioning is inadmissible as a matter of law because it impermissibly expresses an opinion on
the defendant's credibility or guilt. The error was harmless beyond a reasonable doubt.

3. The State violated Doyle v. Ohio by eliciting testimony twice concerning Drayton's post-Miranda
invocation of his right to silence. The prosecutor's closing argument, however, did not violate Doyle
because it addressed Drayton's inconsistent statements rather than his invocation of silence. The Doyle
error was harmless and did not require reversal.

4. The evidence was sufficient to support the theft conviction even though the jury could have found that
Mayberry was dead when the van was taken.

5. A sentencing court must explicitly consider the defendant's financial resources and the burden of
payment when determining the amount and method of BIDS reimbursement. A defendant who is
unlikely to be able to pay may not be ordered to pay counsel expenses. Because the district court found



that Drayton was unlikely to have the ability to pay but assessed the full $7,110 without meaningful
consideration, the attorney-fee assessment was reversed.

KEY QUOTATIONS

“Asking for a witness' opinion on another witness' credibility, even if done indirectly, as here, is still
improper.” (175 P.3d at 871-72)

“That opinion testimony is inadmissible as a matter of law.” (175 P.3d at 872)

“It is constitutionally impermissible for the State to elicit evidence at trial of an accused's post-Miranda
silence.” (175 P.3d at 875)

“The language is mandatory; the legislature stated unequivocally that this 'shall' occur.” (175 P.3d at 880)

“Accordingly, the mandatory language requiring the district court's initial consideration at the time of
sentencing must take priority over any subsequent rights or remedies available under the statute, to the
attorney general or the defendant.” (175 P.3d at 881)

FACTUAL BACKGROUND

Paul Drayton visited James Mayberry in Wichita shortly after being released from a detention facility. Mayberry
was later found nude and dead from multiple stab wounds, and a bag discarded nearby contained bloody knives,
towels, a used condom, and Mayberry's wallet; Mayberry's van was also found nearby. DNA from the condom
matched both Mayberry and Drayton, and Drayton gave detectives accounts that conflicted with his later trial
testimony concerning his visit, sexual contact with Mayberry, the van, and his departure from Wichita. The
district court also found that Drayton was unlikely to have the ability to pay the $7,110 assessed for BIDS
attorney fees.

PROCEDURAL HISTORY

A jury convicted Drayton of first-degree murder and felony theft. The district court sentenced him to life
imprisonment without parole for 25 years for murder and seven months for theft, consecutively, and assessed
$7,110 in BIDS attorney fees. The Supreme Court of Kansas affirmed the convictions but reversed the attorney-
fee assessment.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The convictions are affirmed. The district court's order assessing $7,110 in attorney fees for reimbursement of
BIDS fees is reversed; the fee assessment must be reconsidered consistent with the requirement to account
explicitly for Drayton's financial resources and the burden of payment.
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