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SUMMARY

In Cohen v. Cohen, 847 So. 2d 1137 (Fla. 4th DCA 2003), the court held that a plaintiff cannot bring a
separate tort action for intentional interference with a testamentary expectancy based on a prior will
that has been revoked by a later probated will, without first seeking to invalidate the later will.
Because the later will expressly revoked the prior will, the plaintiff had no legal expectancy under the
prior will to support the claim. The court distinguished Martin v. Martin, where the alleged

interference arose from a later trust rather than a will that revoked the prior testamentary instrument.
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QUESTIONS PRESENTED

1. Whether a plaintiff may bring a separate action for intentional interference with a testamentary
expectancy under a prior will without seeking to invalidate a later probated will that revoked the prior

will.



HOLDINGS

1. A plaintiff cannot bring a separate action for intentional interference with a testamentary expectancy
under a prior will that has been revoked by a later probated will, without first seeking to invalidate the

later will; the 1997 will has been revoked, so no expectancy exists under it.

KEY QUOTATIONS

“The issue presented by this appeal is whether appellant can bring a separate action for intentional
interference with an expectancy under a 1997 will, without seeking to invalidate a later will. We conclude she
cannot and affirm.” (at 1137)

“The only expectancy Janet seeks in this case is a share of the proceeds of the sale of the building under the
1997 will. Because the 2000 will has been admitted to probate, and the 1997 will has been revoked by the
2000 will, Janet has no expectancy under the 1997 will.” (at 1138)

FACTUAL BACKGROUND

Ida Cohen, mother of appellee Philip Cohen and mother-in-law of appellant Janet Cohen, executed a 1997 will
leaving Janet one-third of the net proceeds from the sale of a building. In October 2000, Ida gave Philip power of
attorney to sell the building. In December 2000, she executed a new will revoking the 1997 will, leaving Janet
$50,000 instead, with Philip and his sister as residuary beneficiaries. Using the power of attorney, Philip sold the
building in January 2001. Ida died four days later, and the 2000 will was admitted to probate.

PROCEDURAL HISTORY

Janet Cohen initially filed a petition to challenge the 2000 will, but withdrew it, allowing the 2000 will to be
admitted to probate. She then filed a separate tort action for wrongful interference with a testamentary

expectancy, which the trial court dismissed for failure to state a cause of action. She appealed the dismissal.

DISPOSITION

affirmed

CASES CITED

e Evelyn G. DeWITT and Mabel M. DeWitt, Appellants, v. Estelle R. DUCE, Dallas W. Weaver and Mabel E.
Weaver, Appellees., DeWitt v. Duce, 408 So. 2d 216 (Fla. 1981)

e Martin v. Martin, 687 So. 2d 903 (Fla. 4th DCA 1997)

Retrieved from lawtools.ai - https://lawtools.ai/cases/state/florida-district-court-of-appeal-of-florida-fourth-district/0/janet-cohen-v-philip-

cohen-rnqulsoc



