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SUMMARY

The Supreme Court of North Dakota held that lack of criminal responsibility is an ordinary defense

rather than an affirmative defense because it is not explicitly designated as an affirmative defense by

statute. The trial court therefore erred by instructing the jury that Robert Johnson bore the burden of

proving lack of criminal responsibility. The court treated the instructional error as obvious error

affecting substantial rights, reversed the convictions, and remanded for a new trial.
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Johnson appealed from judgments of conviction for simple assault of a
correctional facility employee and two counts of contact by bodily
fluids or excrement with a correctional facility employee. The
Supreme Court considered an unpreserved challenge to the jury
instruction allocating the burden of proof on lack of criminal

responsibility.

Because Johnson failed to object to the instruction at trial or raise the
issue on appeal, the court reviewed the alleged instructional error for
obvious error under N.D.R.Crim.P. 52(b). The court examined the
entire record and the probable effect of the error in light of all the

evidence.
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QUESTIONS PRESENTED

1. Whether lack of criminal responsibility under N.D.C.C. § 12.1-04.1-01(1) is an affirmative defense that
the defendant must prove by a preponderance of the evidence.

2. Whether instructing the jury that Johnson bore the burden of proving lack of criminal responsibility
constituted obvious error under N.D.R.Crim.P. 52(b), despite the absence of a trial objection and

appellate issue assignment.

HOLDINGS

1. Lack of criminal responsibility is an ordinary defense, not an affirmative defense, because North Dakota
law does not explicitly designate it as an affirmative defense. When evidence is sufficient to raise the
defense, the State must prove the nonexistence of the defense beyond a reasonable doubt as an element

of the offense.

2. The trial court's instruction placing the burden of proving lack of criminal responsibility on Johnson was

obvious error under N.D.R.Crim.P. 52(b), and Johnson was entitled to a new trial.

KEY QUOTATIONS

“We cannot imagine an error more fundamental than incorrectly instructing the jury on the burden of proof.”
(636 N.W.2d at 394)

“The trial court's instructions erroneously placed the burden of proof of an element of the crime upon
Johnson, rather than upon the State.” (636 N.W.2d at 395)

FACTUAL BACKGROUND

While incarcerated at the James River Correctional Center, Robert Johnson was placed on suicide watch and was
not permitted to keep a towel in his cell. After a confrontation with prison guards over a towel, Johnson kicked
and spit on guards and later threw a cup of urine at a guard. Johnson was charged with simple assault and two
counts involving contact by bodily fluids or excrement, asserted lack of criminal responsibility, and presented

expert evidence at trial.

PROCEDURAL HISTORY

Johnson was tried and convicted after asserting lack of criminal responsibility and presenting expert evidence.
The trial court instructed the jury that Johnson had to prove that defense by a preponderance of the evidence.
Johnson did not object to the instruction at trial or raise the issue in his appellate brief; the issue arose during
oral argument, after which the Supreme Court requested supplemental briefing. The Supreme Court noticed

obvious error, reversed the judgment, and remanded for a new trial.



DISPOSITION
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REMAND INSTRUCTIONS

Remand for a new trial with appropriate jury instructions placing the burden of proving the nonexistence of lack

of criminal responsibility on the State beyond a reasonable doubt.
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