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SUMMARY

The Supreme Court of Nevada held that a district court order dismissing a complaint while granting
leave to amend is not a final, appealable judgment. A plaintiff who elects to stand on the complaint
must file written notice of that intent so the district court can enter a final order. Because the appellants
did not provide such notice, the court dismissed the appeal for lack of jurisdiction.
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QUESTIONS PRESENTED



1. Whether a district court order dismissing a complaint while granting the plaintiff leave to amend is a
final, appealable judgment under Nevada appellate procedure.

2. Whether the Supreme Court had jurisdiction over the appeal when the plaintiffs neither amended their
complaint nor filed written notice of intent to stand on the complaint.

HOLDINGS

1. A district court order dismissing a complaint with leave to amend is not a final, appealable judgment.

2. A plaintiff who chooses to stand on a complaint dismissed with leave to amend must file written notice
of that intent with the district court; the district court may then enter a final, appealable dismissal order.

3. The appeal was dismissed for lack of jurisdiction because the district court never entered a final,
appealable order and the Bergenfields did not notify the district court that they intended to stand on their
first amended complaint.

KEY QUOTATIONS

“We conclude that an order of this nature is not a final, appealable judgment.” (at 1)

“If the plaintiff, however, chooses to stand on its complaint as drafted, then it must file a written notice with
the district court revealing its choice within 30 days from the date of written notice of entry of the court's
order of dismissal.” (at 4)

FACTUAL BACKGROUND

The Bergenfields filed a complaint against BAC alleging fraud and consumer fraud. After BAC moved to
dismiss, the district court dismissed the complaint but granted leave to amend. The Bergenfields filed a first
amended complaint, which the district court also dismissed with leave to amend, but they appealed instead of
filing another amended complaint or written notice that they intended to stand on the existing complaint.

PROCEDURAL HISTORY

The Bergenfields sued BAC Home Loans Servicing, LP, alleging fraud and consumer fraud. The district court
dismissed their original complaint and first amended complaint while granting leave to amend. Instead of filing a
second amended complaint or notifying the district court that they intended to stand on the first amended
complaint, the Bergenfields filed a notice of appeal. The Nevada Supreme Court dismissed the appeal for lack of
appellate jurisdiction because the dismissal order was not final and appealable.
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