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SUMMARY

The Montana Supreme Court reviews Kevin Wesley Sandberg’s convictions for sexual intercourse

without consent, aggravated kidnapping, and robbery. The appeal addresses whether repeated

references to the complaining witness as a “victim” deprived Sandberg of a fair trial and whether the

trial court improperly admitted evidence concerning his request that his girlfriend wipe his phone. The

opinion applies principles concerning the presumption of innocence, prosecutorial and judicial

neutrality, and the admissibility of evidence under Montana Rules of Evidence 402 and 404(b).
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QUESTIONS PRESENTED

1. Whether the defendant was deprived of a fair trial by repeated and pervasive use of the word 'victim' in

reference to the complaining witness.

2. Whether the District Court abused its discretion in admitting Sandberg's statement to his girlfriend

requesting she 'wipe' his phone over Sandberg's Rule 402 and Rule 404(b) objections.

HOLDINGS
1. The District Court abused its discretion in overruling objections to the pervasive use of the word 'victim'

to describe the complaining witness in a case where the commission of a crime was in dispute.

2. The District Court erred in admitting the evidence of the phone-wiping request, as it was irrelevant to

consciousness of guilt for the charged offenses and constituted improper character evidence under Rule
404(b).

KEY QUOTATIONS

“The term ‘victim’ is conclusive in nature and connotes a predetermination that the person referred to ha[s]

in fact been wronged.” (25)

“The word victim, in the connection in which it appears, is an unguarded expression, calculated, though
doubtless unintentionally, to create prejudice against the accused. It seems to assume that the deceased was

wrongfully killed, when the very issue was as to the character of the killing.” (14-16)

“A trial founded on the presumption of innocence simply cannot coexist with a trial conducted under the

premise that a victim in fact exists where the trial itself is to determine the existence of a crime.” (26)

FACTUAL BACKGROUND

Kevin Sandberg and Tammany Andrade were acquainted through drug use. In April 2021, Sandberg was
assaulted, and Andrade and her boyfriend fled with some of his belongings. In September 2021, Sandberg
confronted Andrade at a homeless encampment tent about the stolen items. Andrade called 911 hours later,

alleging Sandberg had sexually assaulted, kidnapped, and robbed her. Sandberg testified the oral sex was

consensual, part of an arrangement where Andrade would repay him for the stolen property.

PROCEDURAL HISTORY

Sandberg was convicted by a jury in the District Court of the Fourth Judicial District, Missoula County. He
appealed his convictions, arguing the District Court erred in allowing pervasive use of the term 'victim' and in

admitting certain character evidence.
DISPOSITION
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Reversed and remanded for a new trial.
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