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SUMMARY

This Findings and Recommendation addresses defendant Thermo Fischer Scientific Inc.'s Rule 12(b)
(6) motion to dismiss claims brought by pro se plaintiff Zahnga E. Peabody. The magistrate judge
recommends dismissing the Title VII retaliation claim without leave to amend, denying dismissal of
the Title VII race-discrimination and ADEA claims on timeliness grounds, and dismissing those
discrimination claims with leave to amend on the merits. The document also addresses a state-law
retaliation claim and a common-law wrongful-discharge claim.
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DISPOSITION other

PROCEDURAL POSTURE Findings and recommendation on defendant's Federal Rule of Civil
Procedure 12(b)(6) motion to dismiss an amended complaint.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court accepts well-pleaded factual
allegations as true, construes them in the plaintiff's favor, draws
reasonable inferences for the plaintiff, disregards legal conclusions
couched as facts, and asks whether the complaint states a facially
plausible claim. A limitations defense may be resolved on a motion to
dismiss only when untimeliness is apparent from the complaint and
materials properly considered.

PRECEDENTIAL VALUE nonprecedential
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PRACTICE AREAS

employment law civil rights civil procedure remedies

QUESTIONS PRESENTED

1. Whether reporting workplace safety violations stated a protected-activity retaliation claim under Title
VII.

2. Whether the Title VII race and national-origin discrimination claim and the ADEA age-discrimination
claim were untimely based on the EEOC materials.

3. Whether the complaint plausibly alleged disparate-treatment discrimination under Title VII and Oregon
law.

4. Whether the complaint plausibly alleged age discrimination under the ADEA.

5. Whether Oregon common-law wrongful discharge was available when an adequate statutory remedy
existed under ORS 659A.199.

6. Whether the court should construe allegations raised for the first time in opposition briefing as asserting
a USERRA claim.

HOLDINGS

1. Reporting workplace safety violations is not protected activity under Title VII because Title VII does not
regulate workplace safety; the Title VII retaliation claim therefore failed to state a plausible claim.

2. The Title VII race and national-origin claim and the ADEA claim could not be dismissed as untimely at
the pleading stage because the record did not establish with certainty whether the EEOC reopened its
investigation or issued a later right-to-sue notice.

3. The complaint did not plausibly allege that similarly situated employees outside Peabody's protected
class were treated more favorably, so the race and national-origin discrimination claims should be
dismissed with leave to amend.

4. The complaint did not plausibly allege that Peabody was treated less favorably than younger coworkers
or otherwise establish circumstances supporting an inference of age discrimination; dismissal of the
ADEA claim with leave to amend was recommended.

5. The common-law wrongful-discharge claim was precluded because ORS 659A.199 provided an
adequate statutory remedy for the same alleged whistleblower retaliation.

6. The court would not construe the amended complaint as asserting a USERRA claim because a complaint
cannot be amended through opposition briefing, but Peabody could include such a claim in an amended
complaint.

KEY QUOTATIONS

“Because reporting safety violations is not a protected activity under Title VII, Peabody fails to state a
plausible federal claim for relief” (8)



“These practices, while shameful, are not enough to plausibly allege a claim of racial discrimination under
Title VII because they do not demonstrate that similarly situated employees outside of Peabody’s protected
class were treated more favorably.” (13)

“common law wrongful discharge is an interstitial tort: The tort may only be invoked when another claim
does not provide a plaintiff with an adequate remedy” (16)

FACTUAL BACKGROUND

Peabody, a Black male, Navy veteran, and person over 40, worked for Thermo Fischer Scientific as a Field
Service Engineer II in 2023. He alleged that promised training was canceled, that he received undesirable
assignments and other disparate treatment, that he was placed on a performance improvement plan, and that he
was terminated on December 1, 2023. He also reported a dangerous high-voltage interlock-bypass procedure in
training materials and alleged that the employer retaliated against him. He filed EEOC and BOLI proceedings
before commencing this action.

PROCEDURAL HISTORY

Peabody filed an amended complaint alleging Title VII retaliation and race and national-origin discrimination,
ADEA age discrimination, Oregon whistleblower retaliation, and wrongful termination. Thermo Fischer
Scientific moved under Rule 12(b)(6) to dismiss. The magistrate judge recommended granting the motion in part
and denying it in part, subject to referral to a district judge and the parties' opportunity to object.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand was ordered. The magistrate judge recommended that the Rule 12(b)(6) motion be granted in part
and denied in part: dismiss Title VII retaliation without leave to amend; deny dismissal of the Title VII and
ADEA claims as untimely; dismiss the race and national-origin claims with leave to amend; dismiss the ADEA
claim with leave to amend; dismiss the common-law wrongful-discharge claim without leave to amend; and
decline to construe the amended complaint as asserting USERRA, while permitting Peabody to add such a claim
in an amended complaint.
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