NEBRASKA SUPREME COURT

Grothen v. Grothen

308 Neb. 28 (2020) - No. No. S-19-472 - Decided December 31, 2020

SUMMARY

The Nebraska Supreme Court held that an alimony provision incorporated into a property settlement

agreement may be modified under the “good cause” standard in Neb. Rev. Stat. § 42-365 unless the

parties expressly precluded or limited modification under § 42-366(7). The court rejected the Court of

Appeals’ application of a fraud-or-gross-inequity standard but affirmed the denial of modification

because the evidence did not establish a material and substantial change in circumstances warranting

relief. The court therefore affirmed the Court of Appeals’ judgment affirming the district court.
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QUESTIONS PRESENTED

1. Whether an alimony provision agreed to as part of a property settlement agreement may be modified

under the statutory good-cause standard or only upon a showing of fraud or gross inequity.

2. Whether the district court abused its discretion in finding that Timothy failed to show a material and

substantial change in circumstances justifying modification of alimony.

3. Whether alimony determinations under Nebraska law must focus exclusively on the parties' income

rather than their broader relative economic circumstances.

HOLDINGS

1. When the parties have not expressly precluded or limited modification under Neb. Rev. Stat. § 42-
366(7), an alimony provision agreed to as part of a property settlement agreement may be modified for
good cause under § 42-365; the fraud-or-gross-inequity standard applicable to agreed property

provisions does not govern modification of alimony.

2. Good cause under § 42-365 means a material and substantial change in circumstances, assessed
according to the circumstances of each case; changes contemplated by the parties at the time of the

decree or resulting merely from the passage of time do not justify modification.

3. Alimony is not determined solely by income; the court may consider income, earning capacity, assets
and other relevant aspects of the parties' relative economic circumstances, as well as the general equities

of the situation.

4. The district court did not abuse its discretion in denying modification because Timothy failed to

establish a material and substantial change in circumstances warranting relief under § 42-365.

KEY QUOTATIONS

“We conclude that where the parties have not expressly precluded or limited modification of alimony pursuant
to § 42-366(7), an alimony provision that was agreed to by the parties as part of a property settlement
agreement may later be modified in accordance with § 42-365.” (308 Neb. at 42)

“Instead, income is an important, but not an exclusive, consideration, and alimony should be based not only
on income, but also on the general equities of the situation considering the relative economic circumstances
of the parties.” (308 Neb. at 45)

FACTUAL BACKGROUND

The parties' 2012 dissolution decree incorporated their property settlement agreement, under which Timothy
received most of the marital estate and agreed to pay Martha $600,000 plus $2,500 per month in alimony for 15
years. In 2018, Timothy sought modification based primarily on decreased farm income, including a reported
farm loss compared with substantial farm income in 2011. By 2018, however, Timothy's net worth had increased

to approximately $1.82 million, largely consisting of farmland, while Martha had medical issues, limited



employment options, and reduced financial circumstances. The district court denied modification, finding that
fluctuations in farm income were foreseeable and that the parties' relative financial circumstances did not justify
changing the alimony obligation.

PROCEDURAL HISTORY

The district court denied Timothy's application to modify alimony, finding no material change in circumstances
and determining that his failure to pay alimony was willful; it also awarded Martha attorney fees and costs. The
Court of Appeals affirmed, applying a gross-inequity standard to the agreed alimony provision and concluding
that the district court nevertheless reached the correct result. The Nebraska Supreme Court granted further
review, held that the Court of Appeals applied the wrong standard, but affirmed because the district court applied

the correct good-cause standard and did not abuse its discretion in denying modification.
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