SUPREME COURT OF VIRGINIA

Doe v. Baker

Doe - No. 200386 - Decided April 29, 2021

SUMMARY

The Supreme Court of Virginia reviewed the dismissal of Jane Doe’s amended complaint alleging that

a former church pastor sexually battered her and that church defendants were liable under theories

including negligent hiring or retention and vicarious liability. The court held that negligent hiring or

retention claims based on the pastor’s original 1995 hiring were insufficient, but claims based on

hiring or retention after his 2011 retirement were sufficiently pleaded. It also held that the allegations

created a rebuttable presumption supporting vicarious-liability claims and remanded for further

proceedings.
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reversed_and_remanded

Appeal from dismissal of an amended complaint on demurrer-like
review of the pleadings, including a motion styled as summary
judgment. The Supreme Court of Virginia affirmed in part, reversed in

part, and remanded.

Because the circuit court effectively treated the motion for summary
judgment as a demurrer and dismissed the complaint based on its
allegations, the court accepted expressly pleaded facts as true,
construed them in the claimant's favor, disregarded unreasonable
inferences and legal conclusions, and reviewed legal conclusions de

novo.
Published opinion; binding Virginia Supreme Court precedent.

Jane Doe, by and through her father and next friend, Jack Doe v.
Michael L. Baker, et al.
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QUESTIONS PRESENTED

1.

L0.
L1.

Whether negligent hiring or retention claims remain viable when the alleged tort occurs after the

tortfeasor has retired from the position for which he was originally hired.

. Whether the complaint sufficiently alleged that King remained an employee or agent, or was rehired or

retained in such a role, at the time of the alleged sexual battery.

. Whether the complaint sufficiently pleaded negligent hiring based on King's original hiring in 1995.

. Whether individual church officials could be liable for negligent hiring or retention when they were not

alleged to be King's employer.

. Whether the allegations sufficiently pleaded vicarious liability and that King's conduct occurred within

the scope of employment.

. Whether the complaint stated a claim based on apparent authority for a sexual battery committed by

King.

. Whether the allegations stated claims for gross or willful and wanton negligence.
. Whether the complaint sufficiently pleaded negligent infliction of emotional distress.

. Whether the complaint sufficiently pleaded intentional infliction of emotional distress.

Whether the complaint stated a fraud-by-nondisclosure claim.

Whether the circuit court abused its discretion by denying further leave to amend.

HOLDINGS

1.

A negligent hiring or negligent retention claim is not viable for conduct committed after the alleged
employee is no longer retained by the defendant employer. Termination of the employment relationship

is the boundary of employer liability for these torts.

. The complaint sufficiently stated negligent hiring or retention claims to the extent they were based on

the church hiring or retaining King as an employee or agent after he retired as pastor in 2011.

. The allegations did not sufficiently state a negligent hiring claim based on King's original hiring in 1995

because they did not allege facts showing that the defendants knew or should have known of a risk that

the specific danger—a sexual battery—would occur.

. The individual church officials could not be liable for negligent hiring or retention because those torts

are claims against an employer, and the complaint did not allege that the individual officials were King's

employer.



L0.

L1.

. The allegations that King acted as an employee or agent, provided spiritual advice and comfort, and

committed the sexual touching under that guise were sufficient to withstand demurrer on vicarious

liability and scope of employment.

. The complaint did not state a claim that King acted with apparent authority when he committed the

alleged sexual battery because no reasonable person would believe that the church authorized him to

engage in sexual battery.

. The complaint did not state a claim for gross or willful and wanton negligence based on the church

defendants' response to reports of King's conduct.

. The complaint sufficiently stated a negligent infliction of emotional distress claim because it alleged

emotional disturbance, physical injury, and a clear and unbroken causal connection, subject to proof of

an underlying tort duty and breach.

. The complaint did not state a claim for intentional infliction of emotional distress because the alleged

failure to take measures stronger than counseling did not constitute conduct sufficiently outrageous and

intolerable.

The complaint did not state a fraud-by-nondisclosure claim because it did not allege intentional
concealment and the defendants owed no duty to disclose the complaints about King to Jane or other

congregants.

The circuit court did not abuse its discretion by denying further leave to amend.

KEY QUOTATIONS

“A claim for negligent hiring or a negligent retention claim ceases to be viable for conduct committed after

the employee is no longer retained by the employer.” (7-8)

“The tort of negligent hiring or retention is available against an employer, not individuals who played a role

in hiring or retaining an employee.” (13)

“Here, the act in question is a sexual battery. No reasonable person would believe that the church vested King

with the authority to engage in such an act.” (18)

“The judgment of the circuit court is affirmed in part and reversed in part and the case is remanded to the

circuit court for further proceedings not inconsistent with this opinion.” (24-25)

FACTUAL BACKGROUND

Jonathan Eugene King served as a Church of God pastor from 1967 until 2011 and allegedly remained active in

a church-related spiritual or leadership role after retiring as pastor. The complaint alleged that church officials

had received numerous reports of King's inappropriate and increasingly sexual conduct toward women and girls,

including reports in 2005 that he attempted unwanted sexual contact and provided a woman with a sexual

instrument, yet the church did not remove him and instead directed him to counseling. In 2016, when Jane Doe

was a minor, King invited or met with her at his home under the guise of spiritual advice and comfort and

sexually touched her and kissed her without consent. Jane alleged that King was an employee, agent, or

volunteer of the church at the time of the incident.



PROCEDURAL HISTORY

Jane Doe initially sued Pastor Jonathan Eugene King and later amended her complaint to add church officials,
the Virginia Church of God, and the national Church of God denomination. She asserted claims including
negligent hiring or retention, negligence, negligent and intentional infliction of emotional distress, fraud by
nondisclosure, and vicarious liability. The circuit court dismissed the case in its entirety based on the pleadings
and denied further leave to amend. Jane appealed; she later nonsuited her claims against King and conceded that
her failure-to-warn and failure-to-protect claims were inadequately pleaded under A.H. v. Church of God in
Christ, Inc.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings not inconsistent with the opinion. The negligent hiring or retention counts
remain viable only to the extent based on hiring or retention of King as an employee or agent after his retirement
as pastor; the vicarious liability and negligent infliction of emotional distress claims are reinstated. The circuit
court must further develop the factual record concerning King's status as an employee or agent at the time of the
alleged tort. The affirmed dismissals remain in place, including the claims for gross or willful and wanton
negligence, intentional infliction of emotional distress, fraud, failure to warn, failure to protect, apparent

authority, and negligent hiring or retention against individual defendants.
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