SUPERIOR COURT OF PENNSYLVANIA

David H. Marion, Receiver for Bentley Financial Services, Inc. and

Entrust Group v. Bryn Mawr Trust Company

David H. Marion, Receiver for Bentley Financial Services, Inc. and Entrust Group v. Bryn Mawr Trust Co., 2021
PA Super 18 - No. No. 2470 EDA 2018 - Decided February 16, 2021

SUMMARY

The Pennsylvania Superior Court vacated a judgment in favor of Bryn Mawr Trust Company and

remanded for a new trial in an action brought by a receiver for entities involved in Robert Bentley’s

Ponzi scheme. The court held that Pennsylvania recognizes a claim for aiding and abetting tortious

conduct under Section 876(b) of the Restatement (Second) of Torts and found a triable issue

concerning the bank’s alleged intentional ignorance and substantial assistance. The court also

addressed the admission of evidence concerning the receiver’s legal expenses and early redemption of

certificates of deposit.
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Appeal from a judgment entered on a jury defense verdict and denial
of post-trial motions; the appeal also challenged summary judgment

dismissing the aiding-and-abetting-fraud claim.

Summary judgment is reviewed de novo with plenary scope, viewing
the record in the light most favorable to the nonmoving party and
resolving doubts against the moving party. A ruling on a motion for a
new trial is reviewed for abuse of discretion, with the appellate court
first determining whether an error occurred and whether it caused

prejudice.
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QUESTIONS PRESENTED

1. Whether Pennsylvania recognizes a cause of action for aiding and abetting fraud under Restatement
(Second) of Torts section 876(b), even when the claim is titled aiding and abetting fraud rather than

concerted tortious conduct.

2. Whether the evidence, viewed in the receiver's favor, created a genuine issue of material fact concerning
BMT's knowledge or intentional ignorance of Bentley's tortious conduct and BMT's substantial
assistance or encouragement.

3. Whether the trial court improperly admitted evidence concerning the receiver's attorneys' fees and

litigation strategy as mitigation-of-damages evidence.

4. Whether the trial court improperly allowed BMT to argue that the receiver failed to mitigate damages by

redeeming certificates of deposit before maturity.

HOLDINGS

1. Pennsylvania recognizes a cause of action under section 876(b), and a claim alleging that a defendant
aided and abetted fraud is not legally deficient merely because it is labeled aiding and abetting fraud

rather than concerted tortious conduct.

2. Actual knowledge of the underlying tort is not necessary to satisfy the knowledge element of section
876(b); the element may be satisfied when the defendant knew or should have known of the underlying

actor's misconduct but intentionally ignored it.

3. The evidence presented a triable issue as to whether BMT substantially assisted or encouraged Bentley's
fraud by attracting and accommodating him as a customer, facilitating his unusual account activity, and
failing to investigate foreseeable red flags.

4. The trial court erred and abused its discretion by admitting evidence of the receiver's attorneys' fees and
litigation strategy as mitigation-of-damages evidence where the receiver did not claim those fees as

damages and the evidence was irrelevant to liability or the damages claimed.

5. Under the facts of this case, BMT's proposed mitigation theory based on the receiver's early liquidation
and redemption of CDs did not establish that the receiver acted unreasonably, and the trial court erred by

allowing the theory to go to the jury.

KEY QUOTATIONS



“The evidence before us, construed in a light most favorable to Appellant, establishes a triable issue of fact as

to Appellant’s § 876 cause of action, as that action has been construed by Pennsylvania jurisprudence.” (18)

“mitigation evidence has no relevance to issues of liability.” (23)

“BMT presented a tainted mitigation defense by advocating some of the same wrongful strategies engaged in

by Bentley during the perpetuation of his Ponzi scheme.” (47)

FACTUAL BACKGROUND

Robert Bentley operated a Ponzi scheme involving fictitious certificates of deposit and private notes falsely
represented as FDIC-insured CDs. After Bentley began banking with Bryn Mawr Trust Company, he used BMT
deposit and wire-transfer accounts to receive and transfer investor funds, while operating BFS and Entrust in a
manner that allowed him to control both brokerage and custodial functions. The receiver alleged that BMT
ignored red flags, failed to follow its own Know Your Customer policy, accommodated Bentley as a profitable
customer, and thereby assisted the fraudulent scheme. The receiver later recovered approximately 92 percent of
allowed investor claims, while BMT argued that litigation expenses and early redemption of CDs reduced the

funds available for distribution.

PROCEDURAL HISTORY

The receiver sued Bryn Mawr Trust Company for breach of the Uniform Fiduciaries Act, aiding and abetting
fraud, and negligence. The trial court granted summary judgment on the aiding-and-abetting-fraud claim but
allowed the remaining claims to proceed. After the receiver withdrew the common-law fiduciary-duty claim, the
jury returned a defense verdict on the Uniform Fiduciaries Act and negligence claims. The trial court denied
post-trial motions and entered judgment for BMT. The Superior Court vacated the judgment and remanded for a

new trial, including the receiver's section 876(b) claim.

DISPOSITION

vacated

REMAND INSTRUCTIONS

Vacate the judgment and remand for a new trial, including the receiver's section 876(b) aiding-and-abetting-

fraud cause of action.
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