SUPREME COURT OF APPEALS OF WEST VIRGINIA

In re: B.R.-2

Inre B.R.-2 - No. No. 16-1230 - Decided June 19, 2017

SUMMARY

The West Virginia Supreme Court of Appeals affirmed the termination of petitioner mother J.R.'s

parental rights to B.R.-2. The court held that clear and convincing evidence supported her adjudication

as an abusing parent based on continued controlled-substance use and failure to remedy conditions

underlying a prior involuntary termination of parental rights.
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Petitioner Mother J.R. appealed the Webster County Circuit Court's
order terminating her parental rights to B.R.-2. She challenged the
adjudication that she was an abusing parent, arguing that the evidence
did not establish that she failed to correct the conditions underlying the

prior involuntary termination of her parental rights to older children.

Conclusions of law in an abuse and neglect case are reviewed de novo.
Factual findings are reviewed for clear error and will not be set aside
unless the reviewing court is left with the definite and firm conviction
that a mistake has been made; findings must be affirmed when the
circuit court's account of the evidence is plausible in light of the record

viewed in its entirety.

Memorandum decision affirming the circuit court; the opinion states

that it is issued under West Virginia Rule of Appellate Procedure 21.

Petitioner Mother J.R. v. West Virginia Department of Health and

Human Resources, Guardian ad litem for B.R.-2
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QUESTIONS PRESENTED

1. Whether the circuit court properly adjudicated petitioner as an abusing parent based on clear and
convincing evidence that she continued to use controlled substances and failed to correct the conditions

that led to the prior involuntary termination of her parental rights.

2. Whether the circuit court's adjudication was sufficiently supported by evidence concerning the prior
involuntary termination and petitioner's efforts, or lack of efforts, to remedy the conditions underlying

that termination.

HOLDINGS

1. The circuit court properly adjudicated petitioner as an abusing parent because clear and convincing
evidence showed that she continued to use controlled substances, including Xanax, and failed to correct

the conditions that led to the prior abuse and neglect proceeding.

2. When a parent previously had parental rights to a sibling involuntarily terminated, the court must review
whether the parent remedied the problems leading to that termination, and the prior termination lowers
the minimum evidentiary threshold for termination when a statutory factor is present; the prior

termination does not itself mandate termination.

3. The circuit court's findings were not clearly erroneous because its account of the evidence was plausible

in light of the record as a whole.

KEY QUOTATIONS

“These findings shall not be set aside by a reviewing court unless clearly erroneous.” (3)

“Where there has been a prior involuntary termination of parental rights to a sibling, the issue of whether the
parent has remedied the problems which led to the prior involuntary termination sufficient to parent a

subsequently-born child must, at minimum, be reviewed by a court” (3)

FACTUAL BACKGROUND

Petitioner previously lost her parental rights to two older children after the DHHR alleged that she operated a
methamphetamine laboratory in their presence, and the prior dispositional order required her to remain drug- and
alcohol-free and submit to random screening. After petitioner gave birth to B.R.-2 in October 2015, both
petitioner and the child tested positive for Xanax and hydrocodone. The obstetrician testified that he prescribed
hydrocodone but did not recall prescribing Xanax and believed the child had been habituated to medication and
would experience withdrawal. Petitioner admitted continued use of controlled substances and did not recall the

prior court order prohibiting such use.



PROCEDURAL HISTORY

The DHHR filed an abuse and neglect petition after B.R.-2 and petitioner tested positive for Xanax and
hydrocodone at the child's birth, citing petitioner's prior involuntary termination of parental rights. The circuit
court denied petitioner a pre-adjudicatory improvement period, adjudicated her an abusing parent on March 7,
2016, and terminated her parental rights by order entered November 23, 2016. The Supreme Court of Appeals
affirmed.
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