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SUMMARY

The United States District Court for the Southern District of West Virginia considers defendants’
partial motion to dismiss claims arising from alleged police misconduct during a public arrest. The
court dismisses the Cabell County Sheriff’s Office as a party, dismisses certain First, Fifth, and
Fourteenth Amendment theories and official-capacity Monell claims, but allows the plaintiff’s Fourth
Amendment excessive-force claims to proceed at the pleading stage. The opinion also addresses
qualified immunity, municipal liability, and state-law claims.
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DISPOSITION other

PROCEDURAL POSTURE Defendants filed a partial motion to dismiss after answering the
amended complaint. The court treated the motion as one for judgment
on the pleadings under Rule 12(c), while applying the same standard
applicable to Rule 12(b)(6).

STANDARD OF REVIEW On a Rule 12(c) motion, the court accepts well-pleaded allegations as
true and draws reasonable factual inferences in the plaintiff's favor;
dismissal is proper only if it appears certain that the plaintiff cannot
prove any set of facts supporting entitlement to relief. The Rule 12(b)
(6) plausibility standard requires enough factual matter to state a claim
that is plausible on its face.

PRECEDENTIAL VALUE unpublished

PARTIES Emilea Burgh v. Chuck Zerkle, Doug Adams, Cabell County Sheriff's
Office, Cabell County Commission



TOPICS

section 1983 police misconduct municipal liability motions to dismiss torts

PRACTICE AREAS

civil rights constitutional law civil procedure municipal law torts

QUESTIONS PRESENTED

1. Whether the Cabell County Sheriff's Office has capacity to be sued under West Virginia law.

2. Whether Burgh adequately pleaded Fourth Amendment excessive-force claims against Zerkle.

3. Whether qualified immunity required dismissal of the excessive-force claims at the pleading stage.

4. Whether the First, Fifth, and Fourteenth Amendment theories attached to the excessive-force counts
were independently viable.

5. Whether the Monell claims against Zerkle, Adams, CCSO, and the Cabell County Commission were
adequately pleaded.

6. Whether the West Virginia Constitution provides a basis for the asserted municipal-liability claims.

7. Whether punitive damages may be recovered from the Cabell County Commission.

8. Whether the negligent- and intentional-infliction-of-emotional-distress claims were adequately pleaded
and whether some were duplicative or barred by governmental immunity.

9. Whether the state-law assault and battery claims were barred by the law-enforcement privilege or
inadequately pleaded.

HOLDINGS

1. CCSO was not a proper defendant because West Virginia law authorizes suits against county
commissions but does not give sheriff's offices comparable capacity to be sued.

2. Burgh adequately pleaded Fourth Amendment excessive-force claims based on allegations that Zerkle
swiped at her phone, struck her, grabbed her, and dragged her while she was noncombative, recording
police activity, and not suspected of a crime.

3. The court declined to decide qualified immunity on the motion to dismiss because the factual record was
insufficiently developed and the defense had not been clearly asserted beyond challenging the
sufficiency of the excessive-force pleading.

4. The court dismissed the independent First and Fifth Amendment claims within Counts I and II and
dismissed any independent substantive-due-process claim under the Fourteenth Amendment, but allowed
the Fourteenth Amendment reference insofar as it incorporated the Fourth Amendment.

5. The official-capacity Monell claims against Zerkle and Adams were dismissed.

6. The Monell claims based on failure to hire, train, or supervise were dismissed because the complaint
supplied conclusions rather than facts showing an inadequate training or hiring program, deliberate
indifference, or a widespread history of unconstitutional conduct.



7. The claims asserting municipal liability for violations of Article III, sections 1, 6, and 10 of the West
Virginia Constitution were dismissed.

8. Burgh's requests for punitive damages against CCC were dismissed.

9. The NIED claim was dismissed because Burgh did not allege that she witnessed a person closely related
to her suffer critical injury or death as a result of defendants' negligence.

10. The IIED claim against Zerkle was dismissed as duplicative of the assault and battery claims, but the
IIED claim against Adams was allowed to proceed because the allegation that he stood by while Zerkle
assaulted and battered Burgh was sufficient at the pleading stage.

11. The IIED claim against CCC was dismissed under the West Virginia Governmental Tort Claims and
Insurance Reform Act.

12. The assault and battery claims against Zerkle were adequately pleaded and were not barred at the
pleading stage by the asserted law-enforcement privilege.

KEY QUOTATIONS

“To survive a 12(b)(6) motion to dismiss, a complaint must allege “enough facts to state a claim to relief that
is plausible on its face.”” (at 3)

“Here, considering Plaintiff’s detailed allegations as facts, the threat posed by Plaintiff while filming a public
arrest was minimal, Plaintiff had not committed a crime nor was she resisting, and the government did not
have an overwhelming interest outweighing the intrusion of her Fourth Amendment rights.” (at 9)

“Monell claims impose liability only on “municipalities and other local government units[.]”” (at 19)

“More succinctly: an assault is “the threat to do violence;” “the actual doing of violence” is battery.” (at 38)

FACTUAL BACKGROUND

Burgh alleged that, while recording a public arrest from a sidewalk, Chief Deputy Chuck Zerkle attempted to
stop her recording, threatened to arrest her for obstruction, shook handcuffs at her, grabbed her arm, and dragged
her approximately fifteen feet. She further alleged that Zerkle later touched her again while demonstrating his
version of the earlier contact. Burgh alleged that Sheriff Doug Adams witnessed both the arrest-related force
against another individual and Zerkle's interaction with her but failed to intervene.

PROCEDURAL HISTORY

Burgh filed the action in August 2025 and filed a First Amended Complaint on November 3, 2025. The amended
complaint asserted federal civil-rights claims under 42 U.S.C. § 1983 and state-law tort claims arising from an
alleged law-enforcement encounter. Defendants moved to dismiss selected claims. The court granted the motion
in part and denied it in part, dismissing CCSO, several constitutional theories, portions of the Monell claims,
certain emotional-distress claims, and punitive-damages claims against the county commission, while allowing
the excessive-force, assault, battery, and some other claims to proceed.
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