SUPREME COURT OF VIRGINIA

Clifton v. Wilkinson

Clifton - No. Record No. 121232 - Decided September 12, 2013

SUMMARY

The Supreme Court of Virginia held that an easement by necessity does not arise when property

becomes landlocked through an exercise of eminent domain rather than through a conveyance

severing a unity of title. The court concluded that any damages resulting from the loss of access were

compensable in the condemnation proceeding and reversed the circuit court’s judgment granting an

easement.
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QUESTIONS PRESENTED

1. Whether an easement by necessity can arise when a parcel becomes landlocked by an eminent-domain

taking rather than by a conveyance severing a former unity of title.

2. Whether the circuit court properly declared that Wilkinson had a right of ingress and egress over the

Cliftons' access lane.

HOLDINGS

1. An easement by necessity does not arise when a parcel becomes landlocked by the exercise of eminent
domain. Such an easement requires that the necessity for access arise simultaneously with a conveyance

that severs a former unity of title.

2. The circuit court erred in declaring an easement by necessity because the record did not establish a

qualifying conveyance-based severance that caused the parcel to become landlocked.

KEY QUOTATIONS

“A right of way by necessity arises from an implied grant or implied reservation.” (5)

“The necessity cannot arise subsequent to the conveyance because "the necessity referred to is the subjective

necessity of the inference that the parties so intended at the time of the grant" or reservation.” (6)

“Because the ten-acre tract did not become landlocked by a conveyance from a former owner severing a

former unity of title, no implied grant of a right of ingress and egress arose.” (7)

FACTUAL BACKGROUND

In 1957, C. T. Wilkinson, Jr. received an 18.35-acre tract adjoining Route 704. In 1961, the State Highway
Commissioner condemned 3.83 acres through the tract for construction of limited-access Interstate 81, leaving a
9.64-acre parcel landlocked and awarding compensation for the taking and damage to the residue. Wilkinson
subsequently accessed the parcel for farming through an unpaved lane across neighboring property owned by the
Cliftons, with their permission, for approximately 45 years. After Wilkinson's death and the termination of the

permissive arrangement, the Cliftons blocked the lane, prompting Evelyn Rose Wilkinson's action.

PROCEDURAL HISTORY

After a parcel became landlocked following a 1961 eminent-domain taking for construction of Interstate 81, the
parcel owner used an access lane across the Cliftons' property for approximately 45 years with permission. The
Cliftons later blocked the lane after terminating that permission. Wilkinson sought declaratory relief based on a
prescriptive easement or, alternatively, an easement by necessity; the prescriptive-easement claim was

withdrawn. The Circuit Court of Washington County found an easement by necessity and entered an injunction,

and the Supreme Court of Virginia reversed and entered final judgment for the Cliftons.
DISPOSITION

reversed



REMAND INSTRUCTIONS

None; the court entered final judgment for the Cliftons.
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