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SUMMARY

The Missouri Court of Appeals affirmed summary judgment for Nationwide Mutual Fire Insurance

Company in a dispute over underinsured motorist benefits arising from the death of the insureds' son.

The court held that the policy's $100,000 per-person limit was reduced by the $150,000 paid by the

tortfeasors, that the wrongful-death claim was subject to a single per-person limit, and that the policy

unambiguously prohibited stacking underinsured motorist coverage.
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affirmed

Appeal from the trial court's grant of summary judgment for
Nationwide in an action seeking underinsured motorist benefits arising

from the wrongful death of the appellants' adult son.

The court reviewed the entire record in the light most favorable to the
parties against whom summary judgment was entered. Interpretation
of the insurance contract was reviewed as a question of law, and
summary judgment was particularly appropriate where the contract

was unambiguous.
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QUESTIONS PRESENTED

1. Whether the policy's other-insurance provisions conflicted with its setoff provision and created an

ambiguity requiring additional underinsured motorist coverage.

2. Whether the setoff provision applied to amounts paid by both the underinsured and non-underinsured

tortfeasors.

3. Whether Raymond and Rosemary Lang each had a separate underinsured motorist claim outside the
policy's single per-person limit for bodily injury to Martin Lang.

4. Whether the policy's relationship between uninsured and underinsured motorist coverage required

stacking of the underinsured motorist limits for the three insured vehicles.

HOLDINGS

1. The policy was unambiguous. Its other-insurance provisions could reduce, but could not increase, the
maximum underinsured motorist amount stated in the declarations, and paragraph two referred to other

underinsured motorist coverage rather than any other form of insurance.

2. The policy's setoff clause applied to the entire $150,000 paid by both McKee and Christine, because
both were liable parties and the clause covered any amount paid by or for any liable parties.

3. The Langs were limited to one recovery subject to the $100,000 per-person limit because only Martin
Lang sustained bodily injury in the occurrence, and the policy expressly excluded separate limits for

derivative, statutory, or other claims arising from that injury.

4. The policy's underinsured motorist limits could not be stacked across the three vehicles because the
policy separately and distinctly defined uninsured and underinsured motor vehicles and expressly

prohibited stacking.

KEY QUOTATIONS

“The "Limits of Payment" section sets forth the maximum amount Nationwide will pay in plain, unequivocal
terms.” (832)

“The Langs are not entitled to underinsured motorist benefits under Endorsement 2355 because the

tortfeasors paid in excess of the policy limits.” (833)

“The provisions regarding coverage limits restrict the total amount recoverable under the underinsured
motorist coverage to the limits set forth in the declarations regardless of the number of vehicles insured or the

number of claimants.” (834)

FACTUAL BACKGROUND

Martin Lang was fatally injured when a vehicle driven by Brian McKee spun out of control after colliding with a
vehicle driven by Earl Christine. The parties stipulated that the concurrent negligence of McKee and Christine



caused the death. McKee and Christine carried liability limits totaling $150,000, while the Langs' Nationwide
policy provided $100,000 per-person underinsured motorist coverage for each of three vehicles, subject to
Endorsement 2355's setoff and anti-stacking provisions. After the Langs settled with the tortfeasors for

$150,000, Nationwide denied underinsured motorist benefits.

PROCEDURAL HISTORY

The Langs sued the tortfeasors and Nationwide after their son was fatally injured in an automobile collision.
They settled with the tortfeasors for their combined liability limits of $150,000. The trial court granted
Nationwide summary judgment, ruling that the policy afforded no underinsured motorist recovery, and the Langs
appealed. The Missouri Court of Appeals affirmed.

DISPOSITION

affirmed
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