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SUMMARY

The Arkansas Supreme Court affirmed summary judgment against Jerry Evans in his legal-malpractice

action against Michael Hamby and the Walters Law Firm. The court held that Evans was estopped

from asserting usury because he and his brother selected the interest rate and failed to rebut the

evidence supporting estoppel. It also held that Hamby’s failure to advise Evans to reinstate

Northwest’s corporate charter could not support malpractice liability because the retroactive

application of the relevant statute was unsettled and presumed prospective.
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Appeal from a circuit court order granting appellees' motion for

summary judgment in a legal-malpractice action.

The appellate court reviews whether summary judgment was
appropriate by determining whether the evidence leaves a material
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favorable to the nonmoving party and resolving all doubts and
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reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the attorneys' failure to assert usury in the underlying promissory-note action supported Evans's

legal-malpractice claim.

2. Whether the attorneys' failure to advise Evans to reinstate Northwest's corporate charter supported a

legal-malpractice claim based on the retroactive effect of Arkansas Code Annotated section 26-54-112.

HOLDINGS

1. Summary judgment for the attorneys was proper because Evans was estopped from asserting usury
where the undisputed evidence showed that he and his brother selected the interest rate, the lender relied

on their selection, and Evans failed to produce proof creating a genuine issue concerning estoppel.

2. Summary judgment for the attorneys was proper because Evans could not establish that Hamby's failure
to advise him to seek reinstatement of Northwest's charter fell below the professional standard of care or

proximately caused his damages when the retroactive application of Act 522 was unsettled.

KEY QUOTATIONS

“An attorney is not, as a matter of law, liable for a mistaken opinion on a point of law that has not been

settled by the highest court of jurisdiction and on which reasonable attorneys may differ.”

“Reasonable diligence and skill do not require an interpretation of a statute contrary to the general rules of

retroactivity announced by this court.”

FACTUAL BACKGROUND

Jerry Evans and his brother were the officers, directors, and sole shareholders of Northwest Amusement
Company, whose corporate charter had been revoked for failure to pay franchise taxes. Northwest later executed
a $74,000 promissory note at 10% annual interest, although the maximum lawful rate under Arkansas law was
9.5%; Evans and his brother selected the interest rate. After Evans became personally liable on the note, he sued
his attorneys for failing to assert usury and failing to advise him to reinstate Northwest's charter under Arkansas
Code Annotated section 26-54-112.

PROCEDURAL HISTORY

Jerry Evans was held personally liable in an underlying promissory-note action after his attorneys did not assert
usury or advise him to seek reinstatement of Northwest Amusement Company's corporate charter. He then sued
the attorneys and their law firm for legal malpractice. After cross-motions for summary judgment, the circuit

court granted summary judgment to the appellees, and Evans appealed.
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