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SUMMARY

The Appellate Division, First Department, affirmed a judgment awarding damages to the plaintiff
against Wonder Works Construction Corp. The court held that the complaint stated a whistleblower
claim under Labor Law § 740 based on allegations that the plaintiff was terminated for refusing to
keep construction access gates open in violation of the New York City Building Code. The court also
upheld the exclusion of deposition testimony under CPLR 3117 and found that the judgment was
supported by the weight of the evidence.
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PROCEDURAL POSTURE Defendant appealed from a judgment awarding plaintiff damages after

a bench trial and sought review of an order denying defendants'

motion to dismiss the complaint.

STANDARD OF REVIEW The court reviewed the denial of dismissal under CPLR 3211(a)(7) to
determine whether the complaint stated a legally cognizable cause of
action, reviewed the evidentiary ruling concerning deposition use for
compliance with CPLR 3117, and reviewed the bench-trial judgment
under the weight-of-the-evidence standard.
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QUESTIONS PRESENTED

1. Whether the complaint stated a whistleblower cause of action under Labor Law § 740(a)(c) sufficient to
survive dismissal under CPLR 3211(a)(7).

2. Whether defendants established a basis under CPLR 3117(a)(3)(ii) or (iv) to use Ryan Black's deposition

testimony at trial.

3. Whether the judgment against Wonder Works Construction Corp. after the bench trial was supported by

the weight of the evidence.

HOLDINGS

1. Dismissal under CPLR 3211(a)(7) was not warranted because the complaint adequately stated a
whistleblower cause of action. Allegations that plaintiff was fired for refusing to keep construction
access gates open in violation of the Building Code supported a reasonable inference that the cited code

provision applied to defendants and that defendants maintained a practice or policy of violating it.

2. Defendants were not entitled to use Black's deposition testimony under CPLR 3117(a)(3)(ii) because his
self-serving, unsworn email statements did not establish that he was outside New York at the time of

trial.

3. Defendants were not entitled to use Black's deposition testimony under CPLR 3117(a)(3)(iv) because
they failed to demonstrate due diligence in securing his trial testimony, including by failing to seek

enforcement of a trial subpoena served at his New York office.

4. The judgment against Wonder Works Construction Corp. was supported by the weight of the evidence.

KEY QUOTATIONS

“Dismissal of the complaint under CPLR 3211(a)(7) was not warranted because the complaint stated a

whistleblower cause of action under Labor Law § 740(a)(c).” (*1)

“Supreme Court's judgment against Wonder Works Construction Corp., made upon factual determinations

dfter a bench trial, was supported by the weight of the evidence” (*1)

FACTUAL BACKGROUND

Plaintiff alleged that defendants terminated him because he refused to comply with an instruction to keep certain
construction access gates open. He alleged that keeping the gates open violated section 3307.3.4 of the 2008
New York City Building Code. At trial, defendants sought to use deposition testimony from Ryan Black, a
representative of Xin Development Management East, LL.C, but did not establish that Black was unavailable or

that they had exercised due diligence to secure his testimony.



PROCEDURAL HISTORY

Supreme Court, New York County, denied defendants' motion to dismiss under CPLR 3211(a)(7), denied
defendants' motion in limine to use portions of a deposition at trial, and entered judgment awarding plaintiff
damages against Wonder Works Construction Corp. The Appellate Division unanimously affirmed the judgment

to the extent appealed from, with costs.

DISPOSITION

affirmed
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