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SUMMARY

The Wisconsin Supreme Court held that claim preclusion did not bar the Milwaukee Police

Association's mandamus action because the union was not in privity with the individual officers who

brought an earlier action. The court further held that Wis. Stat. § 62.50(9), standing alone, did not

impose a positive and plain duty to fill police alarm operator vacancies by promotion. The court

remanded for factual determinations concerning the collective bargaining agreement, the existence of

vacancies, and whether the vacancies constituted newly created offices.
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The City and other defendants petitioned for review of a court of
appeals decision holding that the Milwaukee Police Association's
mandamus action was not barred by claim preclusion and that the

Association was entitled to a writ compelling promotions.

Questions of claim preclusion and statutory interpretation are reviewed
de novo. The court also independently reviewed whether the

mandamus prerequisites were established.
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QUESTIONS PRESENTED
1. Whether the Milwaukee Police Association's mandamus action was barred by claim preclusion because

individual union members had previously litigated related claims.

2. Whether Wis. Stat. § 62.50(9), standing alone, created a positive and plain duty requiring the City to fill

police alarm operator vacancies by promotion as they occurred.

3. Whether the record established that the collective bargaining agreement, alone or in conjunction with

Wis. Stat. § 62.50(9), required promotions and that qualifying vacancies existed.

HOLDINGS

1. Claim preclusion did not bar the Association's action because the Association was not in privity with the
individual officers who brought the prior action, and applying preclusion would be unfair to the

Association and its other members.

2. Wis. Stat. § 62.50(9) does not, standing alone, create a positive and plain duty requiring the City to fill

police alarm operator vacancies by promotion as they occur.

3. The Association's entitlement to mandamus could not be determined on the existing record; remand was
required to determine whether the collective bargaining agreement required promotions, whether

vacancies existed, and whether those vacancies were newly created offices.

KEY QUOTATIONS

“In order for a writ of mandamus to be issued, four prerequisites must be satisfied: “(1) a clear legal right;

(2) a positive and plain duty; (3) substantial damages; and (4) no other adequate remedy at law.”” (9 24)

“Thus, we conclude that the statute alone does not create a positive and plain duty for the chief to, as the

MPA argues, fill these vacancies by promotion as they occur.” ( 29)

FACTUAL BACKGROUND

Milwaukee police officers were regularly assigned to perform police alarm operator duties while being paid at
the lower police-officer rate and without promotion. After the officers obtained back pay under the collective
bargaining agreement, the Milwaukee Police Association sought a writ of mandamus requiring the City to fill
police alarm operator vacancies by promotion under Wis. Stat. § 62.50(9). The record did not establish whether



the collective bargaining agreement required such promotions, whether vacancies currently existed, or whether

the vacancies were in newly created offices.

PROCEDURAL HISTORY

In the first action, individual police officers obtained summary judgment and back-pay relief on a collective-
bargaining-agreement claim. They did not appeal dismissal of their statutory promotion claim. In the second
action, the officers and the Milwaukee Police Association sought mandamus under Wis. Stat. § 62.50(9); the
circuit court granted defendants summary judgment based on claim preclusion. The court of appeals reversed as
to the Association and ordered a writ, and the Wisconsin Supreme Court reversed and remanded for further
proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the circuit court to determine whether the collective bargaining agreement requires promotions to
vacancies, whether police alarm operator vacancies currently exist, and whether those vacancies constitute newly
created offices under Wis. Stat. § 62.50(9).
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