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SUMMARY

The Ohio Supreme Court answered a certified question from the United States District Court and held
that market-share liability is not an available theory of recovery in an Ohio products liability action
involving DES. The court concluded that Ohio common law and the Ohio Products Liability Act
require a plaintiff to establish causation attributable to a particular manufacturer, while distinguishing
Ohio's alternative-liability doctrine. The court stated that any policy change allowing market-share
liability should be made by the General Assembly.
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QUESTIONS PRESENTED

1. Whether market-share liability is a viable theory of recovery in Ohio for a DES products-liability action.

2. Whether Ohio common law and the Ohio Products Liability Act require a products-liability plaintiff to
identify the particular manufacturer whose product proximately caused the injury.

3. Whether the Ohio Products Liability Act permits or preserves a market-share liability theory.

HOLDINGS

1. Market-share liability is not an available theory of recovery in an Ohio products-liability action.

2. The court declined to create market-share liability judicially and left the policy decision to the General
Assembly.

KEY QUOTATIONS

“We respond in the negative: In Ohio, market-share liability is not an available theory of recovery in a
products liability action.” (82 Ohio St. 3d at 347)

“Manufacturers are not insurers of their products.” (82 Ohio St. 3d at 352)

“The Ohio Products Liability Act does not provide for market-share liability. Furthermore, based on the
foregoing analysis, the market-share theory is not a part of Ohio common law that could be deemed, under
Carrel, to survive the enactment of R.C. 2307.71 et seq.” (82 Ohio St. 3d at 355)

FACTUAL BACKGROUND

DES was a generic synthetic estrogen manufactured by hundreds of companies and prescribed during pregnancy
before its later association with reproductive injuries. Because the exposure occurred in utero and the injury
manifested a generation later, plaintiffs often lacked records or recollection identifying the particular
manufacturer. Sutowski claimed a reproductive injury allegedly attributable to DES exposure and sought to
proceed under a market-share theory despite being unable to identify the manufacturer of the product that caused
her injury.

PROCEDURAL HISTORY

Sutowski brought a DES products-liability action but allegedly could not identify the manufacturer responsible
for the DES exposure. The federal district court certified the legal question to the Supreme Court of Ohio under
S.Ct.Prac.R. XVIII. The Ohio Supreme Court answered the certified question in the negative.

DISPOSITION

other

REMAND INSTRUCTIONS

The court answered the certified question in the negative and returned the matter to the United States District
Court for further proceedings consistent with that answer.
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