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SUMMARY

The Supreme Court of Appeals of West Virginia denied a petition for a writ of prohibition seeking to
prevent enforcement of an order requiring disclosure of the petitioner’s psychological report to the
court and State for sentencing. The majority held that judicial estoppel barred the petitioner from
asserting attorney-client privilege and work-product protection after representing that the evaluation
would assist the court in sentencing. Justice Benjamin dissented, arguing that judicial estoppel was

inapplicable absent bad faith and that disclosure could undermine criminal defense advocacy.
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PROCEDURAL POSTURE Original-jurisdiction petition for a writ of prohibition challenging a

circuit court order requiring disclosure of the petitioner's psychological

report to the court and the State for sentencing.

STANDARD OF REVIEW A writ of prohibition is discretionary. In cases where the lower tribunal
is alleged to have exceeded its legitimate powers rather than lacked
jurisdiction, the court considers five factors: availability of another
adequate remedy, irreparable prejudice, clear legal error, repeated error
or persistent disregard of law, and whether the order raises new and
important legal issues. The third factor—clear legal error—is given

substantial weight.



PRECEDENTIAL VALUE Published memorandum decision; majority disposition denies an
original-jurisdiction writ of prohibition, while a separate dissent

disputes the application of judicial estoppel.
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QUESTIONS PRESENTED

1. Whether the circuit court's order requiring disclosure of the petitioner's psychological report exceeded its
legitimate powers so as to warrant a writ of prohibition.

2. Whether attorney-client privilege or the work-product doctrine prevented disclosure of the psychological

report after the petitioner represented that the evaluation would be used by the court for sentencing.

3. Whether judicial estoppel may be invoked sua sponte and applied in a criminal proceeding to prevent the
petitioner from asserting privilege and work-product protection after obtaining permission to disclose
confidential information based on a representation that the resulting report would be provided to the

court.

HOLDINGS

1. Judicial estoppel may be invoked sua sponte when the record is sufficient to determine its application,

and the doctrine may apply in criminal as well as civil proceedings.

2. The petitioner was judicially estopped from asserting attorney-client privilege and work-product
protection over the psychological report because she obtained a favorable ruling allowing disclosure of
confidential information to the psychologist after representing that the psychological evaluation would

be used by the court for sentencing, then changed position and refused to disclose the report.

3. The writ of prohibition should be denied because the circuit court's disclosure order was not shown to be
clearly erroneous as a matter of law under the applicable prohibition factors.

KEY QUOTATIONS

“Judicial estoppel is a common law principle which precludes a party from asserting a position in a legal

proceeding inconsistent with a position taken by that party in the same or a prior litigation.” (at 4)
“It is precisely this type of shenanigan that judicial estoppel cuts off at the knees.” (at 5)

“The Petitioner came to the trial court with a promise to disclose the psychological report to the court, if the
court allowed the Petitioner to reveal certain information to the psychologist.” (at 6)



FACTUAL BACKGROUND

The petitioner pleaded guilty to four child-neglect charges involving her two children. Before sentencing, she
sought a psychological evaluation and risk assessment and obtained a circuit court ruling allowing her counsel to
provide the psychologist with information from the criminal case and a separate child-abuse-and-neglect
proceeding. The petitioner represented that the evaluation would assist the court in deciding sentencing and
whether probation was appropriate. After the evaluation was completed, she refused to disclose the report,

asserting attorney-client privilege and work-product protection, and the circuit court ordered disclosure.

PROCEDURAL HISTORY

The petitioner was charged with two counts of child neglect creating a risk of injury and two counts of child
neglect causing injury, and pleaded guilty to all charges. Before sentencing, defense counsel obtained a
psychological evaluation and risk assessment after seeking permission to provide the psychologist with case-
related and confidential information. The circuit court permitted disclosure of specified information, including
police and Department of Health and Human Resources reports, after representations that the evaluation would
assist sentencing. When the petitioner later refused to disclose the psychological report, the circuit court ordered

disclosure to the court and State. The Supreme Court of Appeals denied the writ of prohibition.
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