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SUMMARY

The Connecticut Appellate Court reviewed summary judgments entered for the Town of Easton and

Aquarion Water Company in a homeowner’s negligence and nuisance action arising from flooding.

The court affirmed judgment for the town on the negligence claim and for Aquarion, but reversed

judgment for the town on the nuisance claim because genuine issues remained regarding whether the

town affirmatively created or participated in creating the nuisance and because it waived its statute of

limitations defense. The matter was remanded for further proceedings on the nuisance claim against

the town.
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Homeowner appealed from judgments granting the defendants'
separate motions for summary judgment in an action alleging
negligence and nuisance arising from flooding, and from the denial of
her motion for reargument or reconsideration of the summary

judgment in favor of Aquarion.

Summary judgment is reviewed de novo, with the evidence viewed in
the light most favorable to the nonmoving party; the appellate court
determines whether the trial court's conclusions were legally and
logically correct and supported by the record. A ruling on a motion for
reargument or reconsideration is reviewed for abuse of discretion.
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QUESTIONS PRESENTED

1.

Whether the town was entitled to governmental immunity on the plaintiff's negligence claim because the
town's maintenance of storm-drain easements and drainage infrastructure was discretionary rather than

ministerial.

. Whether summary judgment was proper on the plaintiff's nuisance claim against the town where the

pleadings and evidence raised a genuine issue of material fact as to whether the town, by a positive act,

created or participated in creating the nuisance.

. Whether the town waived its statute-of-limitations defense to the nuisance claim by failing to plead that

defense as a special defense.

. Whether Aquarion was entitled to summary judgment because the evidence showed no genuine issue of

material fact as to whether its conduct contributed to the flooding.

. Whether the appellate court should review the denial of the plaintiff's motion for reargument or

reconsideration concerning Aquarion's summary judgment.

HOLDINGS

1.

The town was entitled to summary judgment on the negligence claim because, absent a charter
provision, ordinance, regulation, rule, policy, or other directive prescribing the manner of maintaining
the drainage system, the town's maintenance duty was discretionary and fell within governmental

immunity.

. The town was not entitled to summary judgment on the nuisance claim on governmental-immunity

grounds because the record presented a genuine issue of material fact as to whether the town, by a

positive act, created or participated in creating the nuisance.

. The town waived its statute-of-limitations defense to the nuisance claim by failing to plead it as a special

defense; therefore, summary judgment could not be sustained on the alternative ground that the claim
was barred by Conn. Gen. Stat. § 52-577.

. Aquarion was entitled to summary judgment because the record contained no genuine issue of material

fact that its conduct contributed to the flooding of the plaintiff's property.

. The court declined to review the denial of the plaintiff's motion for reargument or reconsideration

concerning Aquarion because Aquarion was properly granted summary judgment.

KEY QUOTATIONS

“The discretionary act exception to the statutory abrogation of governmental immunity applies to the



plaintiff’s negligence claim against the town.”

“We therefore conclude, on the basis of the materials presented to the trial court, that there is a genuine issue
of material fact regarding whether the town, by positive act, either created or participated in creating a

nuisance resulting in damage to the plaintiff.”

“We therefore conclude that there were no genuine issues of material fact as to whether Aquarion’s conduct
contributed to the flooding of the property on September 25, 2018.”

FACTUAL BACKGROUND

Robin Hohorst owned a home in Easton that was subject to two town storm-drain easements. During a
September 25, 2018 storm, nearly six inches of rain fell in the watershed, overwhelming the town's drainage
system and flooding Hohorst's property, destroying her driveway and damaging her basement. Hohorst alleged
that Easton's design, construction, maintenance, and diversion of water through the drainage system created a
nuisance and that Aquarion's reservoir operations contributed to the flooding. The summary-judgment evidence
attributed the flooding to inadequate town drainage capacity and did not establish that Aquarion's conduct
contributed to the event.

PROCEDURAL HISTORY

The plaintiff filed an action in the Superior Court for the judicial district of Fairfield concerning flooding
damage to her property. The trial court granted Aquarion's motion for summary judgment, later granted the Town
of Easton's motion for summary judgment on the negligence and nuisance counts, entered judgment for the
defendants, and denied the plaintiff's motion for reargument or reconsideration. The Connecticut Appellate Court
reversed as to the nuisance count against the town, affirmed the judgments in all other respects, and remanded

for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the judgment as to count two of the third amended complaint and remand with direction to deny the
Town of Easton's motion for summary judgment as to that count and conduct further proceedings according to

law. Affirm the judgment in all other respects.
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