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SUMMARY

The Supreme Court of Montana reviewed Alicia Marlene Strauss's convictions and sentence arising
from the shooting death of Douglas Brian Brown. The court held that the admission of audio
commentary and a crime-scene reenactment video was erroneous but harmless, and that the State's late
disclosure of a witness's statement did not require reversal. The opinion also addressed voluntary-
intoxication jury instructions and a weapon-enhancement sentence.
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QUESTIONS PRESENTED

1. Whether the District Court improperly admitted the audio narration accompanying a crime-scene video.

2. Whether the District Court improperly admitted a second crime-scene video depicting a reenactment
without an adequate foundation.

3. Whether the District Court erred by allowing Nancy Wickham to testify about Strauss's undisclosed
statement and by denying a mistrial or continuance.

4. Whether the District Court erred in instructing the jury that voluntary intoxication was not a defense and
could not be considered in determining the requisite mental state.

5. Whether the District Court lawfully imposed a ten-year weapon enhancement without charging the
enhancement in the Information and obtaining a separate jury finding.

HOLDINGS

1. The District Court should have played the first video without sound because the recorded commentary
did not qualify as admissible prior-statement non-hearsay under Rule 801(d)(1), but the error was
harmless beyond a reasonable doubt.

2. The second video was a reenactment and required foundation establishing authentication, identification,
accurate portrayal of the event, and substantially similar filming conditions; the State failed to provide
that foundation, but the error was harmless beyond a reasonable doubt.

3. The District Court did not abuse its discretion by allowing Wickham to testify or by denying Strauss's
requested mistrial and two-week continuance.

4. The instruction stating that voluntary intoxication is not a defense and may not be considered in
determining the existence of an offense's mental state did not constitute reversible error.

5. The District Court erred by imposing the ten-year weapon enhancement without complying with the
statutory requirements that the enhancement be charged and separately found by the jury.

KEY QUOTATIONS

“This procedure gives the opposing party the opportunity to address and object to each statement individually
if offered for the truth of the matter stated.” (74 P.3d at 1057)

“Because the tape was a re-enactment of Strauss's crime, we conclude that it required a proper foundation,
including authentication and identification.” (74 P.3d at 1059)

“In light of the State's concession, we conclude that the District Court erred by sentencing Strauss to an
additional ten years under the weapon enhancement statute, § 46-18-221, MCA, without first complying with
the procedural requirements of § 46-1-401(1), MCA.” (74 P.3d at 1063)

FACTUAL BACKGROUND



During an argument at the victim Douglas Brian Brown's residence, Strauss shot Brown with a rifle. Brown died
from a gunshot wound, and Strauss told the 911 dispatcher that the shooting was accidental. At trial, the State
presented evidence concerning the crime scene, Strauss's statements, and the circumstances of the shooting;
Strauss was convicted of negligent homicide rather than deliberate homicide.

PROCEDURAL HISTORY

Strauss was charged by Information with deliberate homicide in the Twentieth Judicial District Court, Sanders
County, and pleaded not guilty. After a jury trial, she was convicted of the lesser-included offense of negligent
homicide. The District Court imposed twenty years of imprisonment, with ten years suspended, plus a
consecutive ten-year weapon enhancement. The Montana Supreme Court affirmed the conviction and underlying
sentence but struck the weapon enhancement.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The weapon-enhancement portion of the sentence is stricken; the judgment and underlying sentence are
affirmed.
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