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SUMMARY

The Appellate Division, Second Department, reversed an order denying OneWest Bank's motion to
restore a mortgage foreclosure action to the active calendar and extend the time to file a note of issue.
The court held that the June 26, 2018 order was not a valid 90-day demand under CPLR 3216 because
it provided insufficient time and lacked the required warning language. It further held that the action
had been ministerially dismissed without a motion, notice, or formal dismissal order, requiring
restoration without consideration of the plaintiff's excuse for delay.
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PROCEDURAL POSTURE The plaintiff appealed from an order denying its motion to restore a
mortgage-foreclosure action to the active calendar and to extend the
time to file a note of issue.

STANDARD OF REVIEW The court reviewed the order for errors of law and addressed
unpreserved legal issues apparent on the face of the record.
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QUESTIONS PRESENTED

1. Whether the June 26, 2018 order constituted a valid ninety-day demand under CPLR 3216.

2. Whether the action could properly be dismissed or marked disposed ministerially for failure to file a
note of issue without a motion, notice, or formal order of dismissal.

3. Whether the action should be restored to the active calendar without requiring the plaintiff to establish a
reasonable excuse for its delay.

HOLDINGS

1. The June 26, 2018 order was not a valid ninety-day demand under CPLR 3216 because it gave the
plaintiff less than ninety days to comply and did not contain the required warning that noncompliance
could serve as the basis for a dismissal motion.

2. The action was improperly marked disposed because the record showed a ministerial dismissal without a
motion or notice to the parties and without entry of a formal order directing dismissal.

3. The action should have been restored to the active calendar without consideration of whether the
plaintiff had a reasonable excuse for its delay in complying with the June 26, 2018 order.

KEY QUOTATIONS

“Thus, the order dated June 26, 2018, did not constitute a valid 90-day demand pursuant to CPLR 3216”
([*2])

“Under these circumstances, the action should have been restored to the active calendar without considering
whether the plaintiff had a reasonable excuse for its delay in complying with the order dated June 26, 2018”
([*2])

FACTUAL BACKGROUND

OneWest Bank brought an action to foreclose a mortgage on residential property in Brooklyn. The Supreme
Court directed the bank to file a note of issue by June 29, 2018, but the bank served the note of issue without
filing it with the Kings County Clerk. The action was subsequently marked disposed for failure to file the note of
issue, although no motion, notice, or formal dismissal order was issued. The bank later moved to restore the
action, asserting law-office failure and a meritorious cause of action.

PROCEDURAL HISTORY

OneWest Bank commenced a mortgage-foreclosure action in 2011. After prior summary judgment proceedings
and discovery disputes, the Supreme Court directed the plaintiff to file a note of issue by June 29, 2018. The
plaintiff served but did not file the note of issue, and the action was marked disposed without a motion, notice, or
formal dismissal order. The Supreme Court denied the plaintiff's later motion to restore the action, and the
Appellate Division reversed and granted that motion.



DISPOSITION

reversed

REMAND INSTRUCTIONS

The Supreme Court's order was reversed, and the plaintiff's motion to restore the action to the active calendar
and extend the time to file a note of issue was granted.
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