SUPREME COURT OF SOUTH DAKOTA

Orth v. Stoebner & Permann Construction, Inc.

724 N.W.2d 586 (S.D. 2006) - No. No. 23731 - Decided November 15, 2006

SUMMARY

The Supreme Court of South Dakota reviewed a workers’ compensation claim involving a

construction employee whose degenerative back condition allegedly worsened through physically

demanding work. The court held that the claimant’s work-related activities could constitute a major

contributing cause of his disability despite a preexisting condition, reversed the denial of benefits, and

remanded the case.
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Claimant appealed from a circuit court decision affirming the South
Dakota Department of Labor's denial of workers' compensation
benefits.

The court reviews agency factual findings based on live testimony for
clear error, documentary factual determinations de novo, questions of
law de novo, and mixed questions of law and fact de novo. An appeal
from a trial court's appellate review of an administrative decision is
reviewed de novo without a presumption that the trial court was

correct.
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QUESTIONS PRESENTED

1. Whether Orth's work-related activities were a major contributing cause of his disability despite his

preexisting degenerative spinal condition.

2. Whether the employer had actual knowledge of Orth's injury and its potential work-relatedness sufficient
to satisfy the workers' compensation notice requirement.

HOLDINGS

1. A claimant with a preexisting condition satisfies the major-contributing-cause requirement when
competent medical evidence establishes that work-related activities were at least equally responsible for
the disability; a cause that cannot be exceeded by another cause is a major contributing cause. Orth

proved that his work-related activities were a major contributing cause of his disability.

2. An employer has actual knowledge sufficient to excuse written notice when it has sufficient knowledge
of a possible compensable injury and sufficient knowledge that the injury may be related to the

employee's work for that employer. Orth established that his employers had such actual knowledge.

KEY QUOTATIONS

“A cause which cannot be exceeded is a major contributing cause.” (724 N.W.2d at 596)

“In other words, to satisfy the actual knowledge notice requirement, the employer: 1) must have sufficient
knowledge of the possibility of a compensable injury, and 2) must have sufficient knowledge that the possible

injury was related to employment with the employer.” (724 N.W.2d at 598)

“If an employer is put on notice that an injury may be work related, the employer has actual knowledge
sufficient to satisfy SDCL 62-7-10(1).” (724 N.W.2d at 600)

FACTUAL BACKGROUND

Orth worked for Stoebner & Permann Construction performing physically demanding construction work
involving bending, stooping, and heavy lifting. After several years, his degenerative back condition worsened; he
required light duty and a shortened workweek and eventually left employment because he could no longer
perform the work. His treating orthopedic physician apportioned responsibility for the disability equally between
preexisting degenerative changes and work-related activities, while the employer's expert attributed the
condition to aging and other non-work-related causes. Orth's employers knew of his worsening back problems,

his requests for reduced work, and that his back condition contributed to his departure.

PROCEDURAL HISTORY



The Department of Labor hearing examiner denied Orth's claim after finding that he failed to prove causation of
his disability. The First Circuit Court affirmed on causation and separately ruled that the employer lacked actual
knowledge of the work-related nature of Orth's condition. The Supreme Court of South Dakota reversed the
causation and notice determinations and remanded to the Department for determination of permanent and total

disability under the odd-lot doctrine.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the South Dakota Department of Labor for a determination whether Orth was permanently and totally
disabled under the odd-lot doctrine.
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