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SUMMARY

The Supreme Court of South Dakota affirmed a jury verdict for Gettysburg School District arising
from defective construction of an outdoor track. The court rejected Bituminous Paving's arguments
concerning contractual conditions precedent, notice, comparative fault, the verdict form, prejudgment
interest, attorneys' fees, and expert witness costs. The court held that the District followed the
contract's repair and dispute procedures and that the contract authorized recovery of fees and costs.
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DISPOSITION affirmed

PROCEDURAL POSTURE Bituminous appealed a jury verdict and posttrial judgment awarding
the Gettysburg School District damages, prejudgment interest,
attorneys' fees, expert witness fees, and other costs arising from
defective construction of an outdoor track.

STANDARD OF REVIEW The court reviewed the use of the special verdict form for abuse of
discretion. It reviewed the legal issues concerning conditions
precedent, prejudgment interest, and contractual fee and cost awards as
questions of law, and presumed that the jury understood and followed
properly given instructions.

PRECEDENTIAL VALUE Published South Dakota Supreme Court opinion; precedential.
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PRACTICE AREAS

construction law contracts torts remedies appellate procedure

QUESTIONS PRESENTED

1. Whether the District's breach-of-contract claim was barred, waived, or estopped because the District
allegedly failed to satisfy contractual conditions precedent, including pleading satisfaction of conditions,
providing notice of defects, obtaining an engineer's decision, or obtaining a certificate of substantial
completion.

2. Whether the negligence claim was barred because the jury allocated 70% responsibility to Bituminous,
allegedly implying that the District was more than slightly contributorily negligent.

3. Whether the special verdict form and related jury instructions were confusing or prejudicial.

4. Whether the award of prejudgment interest was erroneous because the damages were uncertain or
constituted future damages.

5. Whether the trial court properly awarded attorneys' fees, expert witness fees, and other costs under the
parties' contract.

HOLDINGS

1. The District's breach-of-contract claim was not barred, waived, or estopped by the asserted failures to
satisfy contractual conditions precedent. The District provided sufficient notice of the known defects,
followed the contract's repair and dispute procedures, and was entitled to sue after the repair efforts
failed.

2. The jury's finding that Bituminous was 70% responsible did not establish as a matter of law that the
District was 30% contributorily negligent or bar the District's negligence claim.

3. The special verdict form was neither confusing nor prejudicial, and Bituminous failed to establish that
the trial court abused its discretion by using it.

4. The prejudgment-interest award was proper. Under SDCL 21-1-13.1, prejudgment interest is allowed
from the date the loss or damage occurred regardless of whether the damages were certain at that time,
and the District's loss occurred when it received the faulty track rather than when it later paid for
replacement.

5. The trial court properly awarded attorneys' fees, expert witness fees, and other costs because the contract
expressly authorized recovery of those amounts when Bituminous's work was defective.

KEY QUOTATIONS

“The contract did not contemplate infinite opportunities to repair a structurally defective project that was
scheduled for completion almost two years earlier.” (¶13)

“Under the present rule in SDCL 21-1-13.1, prejudgment interest is allowed from the day the loss or damage
occurred regardless of whether the damages are certain.” (¶23)

FACTUAL BACKGROUND



The District contracted with Bituminous to construct an outdoor track and with Helms and Associates to provide
engineering and inspection services. Defects appeared shortly after completion, including uneven lanes,
depressions, cracking, improper slopes, pooling water, inadequate compaction, and asphalt containing unsuitable
shale-like material. Bituminous attempted repairs, but the problems remained or worsened; after an outside
expert concluded that the defects were structural and could not be adequately corrected by patching, the District
stopped the proposed re-repair work and sued.

PROCEDURAL HISTORY

The District sued Bituminous and Helms and Associates for defective construction and related claims. The
District settled its claims against Helms before trial. A jury found Bituminous liable for breach of contract,
negligence, breach of express or implied warranties, and breach of the duty of good faith, awarded total damages
of $215,500, and allocated 70% responsibility to Bituminous. The trial court awarded prejudgment interest,
statutory costs, disbursements, attorneys' fees, and expert witness costs, resulting in a $278,450 judgment. The
Supreme Court of South Dakota affirmed.

DISPOSITION

affirmed
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