SUPREME COURT OF NEVADA

Branch Banking and Trust Company v. Windhaven & Tollway, LL.C

2015 NV 20 - No. Nos. 59638 and 60527 - Decided April 30, 2015

SUMMARY

The Supreme Court of Nevada held that NRS 40.455(1) does not bar a deficiency judgment in Nevada
following a nonjudicial foreclosure of out-of-state property conducted under the other state's law
rather than NRS 107.080. The court reversed summary judgment for the borrowers and guarantors and
remanded for further proceedings, also reversing the related award of attorney fees and costs. Three
justices dissented, concluding that the statute required compliance with NRS 107.080 for a deficiency

judgment following a trustee's sale.
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QUESTIONS PRESENTED

1. Whether NRS 40.455(1) bars a Nevada deficiency judgment after a nonjudicial foreclosure sale of out-
of-state property conducted under the other state's law rather than pursuant to NRS 107.080.

2. Whether the district court properly granted summary judgment to Windhaven and the guarantors based
on that interpretation of NRS 40.455(1).

3. Whether the district court's award of attorney fees and costs could stand after reversal of the summary
judgment.

HOLDINGS

1. NRS 40.455(1) does not require an out-of-state trustee's sale to comply with NRS 107.080 and does not
preclude a Nevada deficiency judgment when the nonjudicial foreclosure sale was conducted pursuant to

another state's laws.

2. The district court's post-judgment award of attorney fees and costs was premature and must be reversed.

KEY QUOTATIONS

“NRS 40.455(1) does not require an out-of-state trustee's sale to comply with NRS 107.080, nor does it
preclude a deficiency judgment in Nevada when a nonjudicial foreclosure sale is conducted pursuant to the

laws of another state” (6)

“However, we disagree that the statute limits deficiency judgments to judicial foreclosures and trustee's sales
held in accordance with NRS 107.080.” (8-9)

“Accordingly, we reverse the district court's judgment in favor of Windhaven and the Guarantors and remand
this matter for further proceedings consistent with this opinion.” (10)

FACTUAL BACKGROUND

Windhaven borrowed nearly $17 million from Branch Banking's predecessor, secured by real property in Texas,
and the remaining respondents guaranteed the debt. After default, Branch Banking conducted a nonjudicial
foreclosure sale of the Texas property under Texas law for $14,080,000, while approximately $16,675,218.61
remained due. Branch Banking then pursued a Nevada deficiency judgment against Windhaven and the
guarantors, but the district court concluded that NRS 40.455(1) barred the action because the sale did not comply
with NRS 107.080.



PROCEDURAL HISTORY

Branch Banking sought a deficiency judgment under Nevada law after conducting a nonjudicial foreclosure sale
of Texas property under Texas law. The district court granted summary judgment to Windhaven and the
guarantors, concluding that the Texas sale did not comply with NRS 107.080 and therefore could not support a
Nevada deficiency judgment; it also awarded the respondents attorney fees and costs. The Nevada Supreme
Court reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion, including consideration of Branch Banking's

deficiency claims. The award of attorney fees and costs is also reversed.
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