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SUMMARY

The Alaska Supreme Court considers whether the Alaska State Commission for Human Rights may

exclude third parties from investigative interviews conducted during a confidential workplace-

discrimination investigation. The court holds that the statutory confidentiality requirement necessarily

authorizes the Commission to limit third-party attendance and reverses the superior court’s dismissal

of the Commission’s contempt petition.
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The Alaska State Commission for Human Rights appealed the superior
court's order vacating an order to show cause and dismissing contempt

proceedings arising from a subpoenaed investigative interview.

The court reviewed the superior court's contempt decision for abuse of
discretion, legal questions de novo, and the Commission's statutory
interpretation under the substitution-of-judgment standard, giving due
deliberative weight to a longstanding agency interpretation. Whether
agency action required rulemaking under the Alaska Administrative

Procedure Act was reviewed independently.
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QUESTIONS PRESENTED

1. Whether the statutory requirement that the Commission's investigations and investigative information

remain confidential authorizes the Commission to exclude third parties from investigative interviews.

2. Whether the Commission's longstanding unwritten policy excluding third parties from informal
investigative interviews was required to be promulgated as a regulation under the Alaska Administrative

Procedure Act.

3. Whether the subpoena was valid and whether the superior court abused its discretion by concluding that

Anderson complied with it and dismissing the contempt proceeding.

HOLDINGS

1. The statutory requirement that Commission investigations and investigative information remain
confidential necessarily authorizes the Commission to exclude third parties from informal investigative

interviews.

2. The Commission's longstanding policy excluding third parties from informal investigative interviews
was a commonsense interpretation of existing law and did not have to be promulgated as a regulation

under the Alaska Administrative Procedure Act.

3. The subpoena was valid, and the superior court abused its discretion by concluding that Anderson
complied with it and dismissing the contempt proceeding.
KEY QUOTATIONS

“We conclude, however, that the confidentiality of the Commission's investigations, mandated by statute,

necessarily entails the authority to conduct confidential interviews.” (426 P.3d at 962)

“The mandate of AS 18.80.115 — that investigations be confidential — contains by strong implication the

authority the Commission needs to limit third-party attendance at investigative interviews.” (426 P.3d at 963)

“We conclude that the Commission's longstanding policy of excluding third parties from informal witness
interviews is a commonsense interpretation of the statutory requirement that it maintain the confidentiality of

its investigative 'records and information.'” (426 P.3d at 966)

“A witness cannot satisfy a subpoena by simply showing up and then declining to testify except on conditions

she knows are unacceptable to the subpoenaing authority.” (426 P.3d at 967)

FACTUAL BACKGROUND

The Commission investigated two workplace-discrimination complaints filed by a State employee against
DHSS. Anderson, identified as the complainant's supervisor, was subpoenaed to provide testimony in an



investigative interview. The Commission's longstanding policy generally barred third parties from investigative
interviews, although it allowed limited exceptions such as the interviewee's attorney, an interpreter, or a
guardian. Anderson appeared for the telephone interview but repeatedly refused to answer questions unless Greta

Jones, a DHSS EEO manager, could remain present.

PROCEDURAL HISTORY

The Commission investigated workplace-discrimination complaints involving the State of Alaska Department of
Health and Social Services. It subpoenaed Anderson, a complainant's supervisor, to provide testimony but
refused to allow an employer representative to attend the interview. After Anderson declined to proceed without
the representative, the Commission petitioned the superior court for a show-cause order. The superior court
granted Anderson's motion to vacate the order and dismiss the contempt proceeding, concluding that the

Commission lacked authority to exclude third parties; the Alaska Supreme Court reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The superior court must conduct further proceedings consistent with the opinion, including proceedings on the

Commission's petition for enforcement and contempt.
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