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SUMMARY

The Florida Fourth District Court of Appeal affirmed a final judgment for the appellees in a dispute

over attorney fees and a retainer credit. The court held that a distribution agreement modified the

contingency-fee and retainer-credit provisions of the parties’ fee agreement, even though it did not

constitute a novation, and therefore the appellees did not breach the contract.
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Appellants appealed the final judgment entered for appellees after a
nonjury trial on claims including breach of contract, breach of

fiduciary duty, conversion, and civil theft.

The trial court's novation finding was entitled to great deference; the
appellate court reviewed the contractual issue and record to determine
whether the trial court reached the correct result, even for the wrong

reason, under the tipsy coachman doctrine.
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QUESTIONS PRESENTED

1. Whether the Distribution Agreement constituted a novation that completely replaced the prior Fee

Agreement.

2. If the Distribution Agreement was not a novation, whether it modified both the contingency-fee and
retainer-credit provisions of the Fee Agreement so that the law firm was entitled to retain $450,000

without refunding the $50,000 retainer.

3. Whether the trial court's judgment should be affirmed under the tipsy coachman doctrine despite its

incorrect characterization of the Distribution Agreement as a novation.

HOLDINGS

1. The Distribution Agreement was not a novation because the parties intended to modify, rather than

completely replace, the original Fee Agreement.

2. The Distribution Agreement clearly and unambiguously modified the contingency-fee and retainer-credit
provisions together, establishing that the firm was entitled to retain a flat $450,000 from the settlement

proceeds.

3. The judgment for appellees was properly affirmed because the trial court reached the correct result on
the breach-of-contract claims, although it gave the wrong reason by characterizing the Distribution

Agreement as a novation rather than a modification.

KEY QUOTATIONS

“Under Florida law, four elements are required to effectuate the novation of a binding contract” (at 639)

“The Distribution Agreement clearly and unambiguously modified both the contingency fee and retainer

credit provisions of the Fee Agreement.” (at 640)

FACTUAL BACKGROUND

In 2009, Stuart Bornstein, Alan Potamkin, and Granada, LL.C entered into a retainer and contingent-fee
agreement with Ira Marcus, P.A. for representation in a claim against the City of Coral Gables. The agreement
provided for a 40 percent fee and two retainers totaling $50,000, with the retainers to be credited against any
recovery. When the City offered $1.45 million to settle, the parties executed a Distribution Agreement stating
that Granada would net $880,816.01 and the firm would retain $450,000 in adjusted attorney's fees; Bornstein
signed it individually and for Granada. The firm distributed the settlement exactly as stated, but appellants later
claimed that the $50,000 retainer had to be refunded.

PROCEDURAL HISTORY

Granada, LL.C and Stuart Bornstein sued Ira Marcus and Ira Marcus, P.A. over the distribution of proceeds from
a settlement with the City of Coral Gables, principally claiming that the firm was required to refund a $50,000

retainer. After a bench trial, the circuit court entered final judgment for appellees, finding that a Distribution



Agreement created a novation and entitled the firm to retain $450,000. The Fourth District disagreed with the
novation characterization but affirmed because the evidence established that the Distribution Agreement
modified both the contingency-fee and retainer-credit provisions and appellees therefore did not breach the
contract.

DISPOSITION

affirmed
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