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SUMMARY

The Nebraska Supreme Court held that a subcontract unambiguously incorporated a mandatory
arbitration provision from the general contract. Because the subcontract involved interstate commerce,
the Federal Arbitration Act applied, and the parties were required to pursue mediation before
arbitration. The court reversed the district court and remanded with directions to stay the action and
compel arbitration.
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QUESTIONS PRESENTED

1. Whether the subcontract unambiguously incorporated the general contract's arbitration and mediation
provisions.

2. Whether the subcontract's arbitration agreement was governed by the Federal Arbitration Act because it
involved interstate commerce.

3. Whether the defendants were entitled to an order staying the action and compelling mediation followed
by arbitration.

HOLDINGS

1. The subcontract unambiguously incorporated a mutually binding arbitration agreement from the general
contract, notwithstanding that the provision appeared under the heading "The Contractor Agrees as
Follows."

2. The incorporated agreement required the parties to attempt mediation as a condition precedent to
binding arbitration, and the dispute was subject to that process.

3. The Federal Arbitration Act governed the subcontract because the contract contained an arbitration
clause and involved interstate commerce.

4. The district court should have granted the motion to compel arbitration and stayed the action pending
mediation and, if necessary, arbitration.

KEY QUOTATIONS

“A contract is ambiguous when a word, phrase, or provision in the contract has, or is susceptible of, at least
two reasonable but conflicting interpretations or meanings.” (363)

“Therefore, the FAA applied and the agreement is presumed valid, irrevocable, and enforceable.” (365)

“We reverse the district court’s order and remand the cause with directions that the court enter an order
staying the action and compelling arbitration pursuant to the agreement.” (366)

FACTUAL BACKGROUND

Grossenburg Implement, a Nebraska corporation, entered into a general construction contract with Kiehm
Construction, a Minnesota corporation. Kiehm subcontracted with Frohberg Electric, a Nebraska corporation, for
electrical services and materials. The subcontract referenced and incorporated the general contract and included
a provision stating that disputes between the contractor and subcontractor would be resolved by arbitration in the
manner provided in the general contract. After a payment dispute arose, Frohberg filed suit and obtained a
construction lien, while Grossenburg and Kiehm sought to compel arbitration.



PROCEDURAL HISTORY

Frohberg Electric sued Grossenburg Implement and Kiehm Construction concerning payment for electrical
services and sought to foreclose a construction lien. The defendants moved to compel arbitration under an
arbitration provision in the general contract that they contended was incorporated into the subcontract. The
district court denied the motion, concluding that the subcontract did not bind Frohberg to the general contract's
dispute-resolution provisions. The Nebraska Supreme Court reversed and remanded with directions to stay the
action and compel mediation followed by arbitration.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court was directed to enter an order staying the action and compelling arbitration pursuant to the
agreement. The parties were required first to attempt mediation and then to submit the dispute to arbitration if
mediation was unsuccessful.
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