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SUMMARY

The Appellate Division, First Department modified an order denying Kevin O'Brien partial summary
judgment on his Labor Law § 241(6) claim. The court held that a damaged plywood ramp constituted
both a passageway and a working area under Industrial Code § 23-1.7(e)(1) and (2), and that the raised
ramp edge was a proximate cause of the injury. The court rejected the integral-to-the-work defense and

held that comparative negligence did not defeat the statutory claim.
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PROCEDURAL POSTURE Plaintiff appealed from an order denying his motion for partial

summary judgment on his Labor Law § 241(6) claim.

STANDARD OF REVIEW The Appellate Division reviewed the denial of partial summary
judgment on the law, based on undisputed evidence concerning the

ramp and the alleged Industrial Code violations.
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QUESTIONS PRESENTED

1. Whether the damaged ramp constituted a passageway under Industrial Code § 23-1.7(e)(1) and a
working area under § 23-1.7(e)(2).

2. Whether the raised edge of the ramp was an obstruction or tripping condition under § 23-1.7(e)(1) and a
sharp projection under § 23-1.7(e)(2).

3. Whether the integral-to-the-work defense or plaintiff's alleged failure to lift his foot higher defeated
plaintiff's Labor Law § 241(6) claim.

HOLDINGS
1. Plaintiff was entitled to partial summary judgment because the ramp was a passageway and working
area, its raised two-to-three-inch nose was both an obstruction or tripping condition and a sharp
projection under the cited Industrial Code provisions, and the condition proximately caused plaintiff's
injury.
KEY QUOTATIONS

“The integral to the work defense does not apply here because the damaged ramp could have been repaired

and made safe without preventing the work from continuing” ([*1])

“Any comparative negligence on the part of plaintiff does not defeat his claim under Labor Law § 241(6)”
([*11)

FACTUAL BACKGROUND

Kevin O'Brien, a marble-floor finisher, was injured during a store renovation project when he tripped on the
raised front edge of a plywood ramp leading to a bathroom. The ramp served as a passageway and had been
damaged the previous day when a heavy mechanical lift partially compressed it, raising its lower edge two to

three inches above the cement floor. The ramp was not repaired before O'Brien's accident the next morning.

PROCEDURAL HISTORY

Supreme Court, New York County, denied plaintiff's motion for partial summary judgment. The Appellate
Division unanimously modified the order to grant the motion to the extent based on violations of Industrial Code
§ 23-1.7(e)(1) and (2), and otherwise affirmed.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



The order was modified to grant plaintiff's motion for partial summary judgment insofar as predicated on

violations of 12 NYCRR 23-1.7(e)(1) and (2), while otherwise affirming the order. The opinion does not state
further specific remand instructions.
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