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SUMMARY

The Vermont Supreme Court held that the trial court improperly instructed the jury that it could find

the defendant acted with intent to cause public inconvenience or annoyance if she was practically

certain those consequences would result. Because intent was the only contested issue, the instructional

error was not harmless beyond a reasonable doubt, requiring reversal and remand. The court also

addressed the admissibility and use during deliberations of the defendant’s anti-war protest sign,

directing the trial court to reconsider those issues on retrial.
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Defendant appealed her jury conviction for disorderly conduct after
the trial court instructed the jury that intent could be established by
practical certainty, or knowing conduct, and excluded her protest sign

from evidence and the jury room.

Jury instructions are reviewed as a whole to determine whether they
were misleading or inadequate and whether they undermined
confidence in the verdict. Harmlessness requires the court to determine
beyond a reasonable doubt that the error did not contribute to the
verdict. Rule 403 evidentiary rulings are reviewed for abuse of

discretion.
published precedential opinion

Rose Marie Jackowski v. State of Vermont



jury instructions ~ mensrea  harmless error  evidence  appellate procedure

PRACTICE AREAS

criminal law  criminal procedure  evidence  appellate practice

QUESTIONS PRESENTED

1. Whether the trial court improperly instructed the jury that Jackowski could be found to have the required
intent if she was practically certain her conduct would cause public inconvenience or annoyance, even

though the charge alleged purposeful conduct.
2. Whether the instructional error was harmless beyond a reasonable doubt.

3. Whether the trial court erred under Vermont Rule of Evidence 403 by refusing to admit Jackowski's

protest sign into evidence and by excluding it from the jury room.

HOLDINGS

1. When disorderly conduct is charged as occurring 'with intent' to cause public inconvenience or
annoyance, the required mental state is purposeful conduct, not merely knowing conduct. The trial court
therefore erred by instructing the jury that it could find the required intent if Jackowski was practically

certain that her conduct would cause inconvenience or annoyance.

2. The instructional error was not harmless beyond a reasonable doubt and required reversal because intent
was the only contested issue, the instruction permitted the jury to convict based solely on knowledge,

and it effectively removed the purposeful-intent issue from the jury's consideration.

3. The trial court's decisions concerning admission of the sign into evidence and its availability to the jury
during deliberations were separate decisions requiring separate analyses. On retrial, the court must
determine the sign's probative value and prejudicial effect for courtroom use and, if admitted, separately

determine whether any additional prejudice warrants excluding it from the jury room.

KEY QUOTATIONS

“The Code does not differentiate between "with intent" and "purposely"; instead, it uses the two terms

interchangeably, explaining in its definitions that " 'intentionally’ or 'with intent' means purposely.”"” (9 6)

“The law makes a distinction between intentional and knowing acts, however, and defendant was entitled to

have a jury decide whether causing public annoyance or inconvenience was her conscious object.” ( 10)

“Where, as here, intent is the central-and only-issue, and the defendant presents minimally sufficient evidence

rebutting intent, we cannot say that an erroneous jury instruction on that issue amounts to harmless error.” (¥
12)

“On retrial, the trial court should first determine the sign's probative value and prejudicial effect for purposes

of its admissibility into evidence and use in the courtroom.” (9 15)

FACTUAL BACKGROUND



Jackowski participated in an anti-war demonstration at the intersection of Routes 7 and 9 in Bennington, where
protesters blocked traffic for approximately fifteen minutes. She stood in the intersection praying and holding a
sign containing anti-war materials and a photograph of a wounded Iraqi child. Police repeatedly asked her to

leave, but she refused and was arrested. At trial, she admitted blocking traffic but testified that her purpose was

to protest and educate the public, not to cause public inconvenience or annoyance.

PROCEDURAL HISTORY

Jackowski was charged with disorderly conduct under 13 V.S.A. § 1026(5) for intentionally obstructing
vehicular traffic during an anti-war demonstration. After a one-day jury trial in the Bennington Circuit of the
Vermont District Court, the jury convicted her. The Vermont Supreme Court reversed and remanded, holding that
the mens rea instruction improperly permitted conviction based on knowing rather than purposeful conduct and

that the error was not harmless because intent was the only contested issue.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

On retrial, the trial court must give a mens rea instruction distinguishing purposeful conduct from knowing
conduct. It must separately determine the protest sign's probative value and prejudicial effect for admission into
evidence and, if the sign is admitted, separately consider whether additional prejudice warrants excluding it from

the jury room.
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