UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

United States v. Cynthia Montoya

No. 21-50129, United States Court of Appeals for the Ninth Circuit (September 13, 2023)

SUMMARY

The Ninth Circuit en banc held that a district court must orally pronounce all discretionary conditions

of supervised release—including those labeled "standard" under U.S.S.G. § 5D1.3(c)—to protect a

defendant's due process right to be present at sentencing, overruling in part *United States v. Napier*,
463 F.3d 1040 (Sth Cir. 2006). The pronouncement requirement is satisfied if the defendant receives

advance notice of proposed discretionary conditions and the court orally incorporates them by

reference at the hearing, providing an opportunity to object. The court vacated only the unpronounced

standard conditions and remanded for the limited purpose of allowing the district court to cure the

error by orally pronouncing any such conditions it chooses to impose and giving the defendant a

chance to object.
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QUESTIONS PRESENTED

1. Whether the district court's failure to orally pronounce the standard conditions of supervised release

violated Montoya's due process right to be present at sentencing.

2. What procedure district courts must follow to satisfy the oral pronouncement requirement for

discretionary conditions of supervised release.

HOLDINGS

1. A district court must orally pronounce all discretionary conditions of supervised release, including those
referred to as 'standard' in U.S.S.G. § 5D1.3(c), to protect a defendant's due process right to be present at

sentencing. The failure to do so violates due process.

2. The pronouncement requirement is satisfied if the defendant is informed of the proposed discretionary
conditions before the sentencing hearing and the district court orally incorporates them by reference,

giving the defendant an opportunity to object.

3. Montoya did not forfeit her challenge because she was not given an opportunity to object; the district

court did not orally pronounce the standard conditions or incorporate them by reference, so she did not
know they would be imposed until the written judgment.

KEY QUOTATIONS

“We hold that a district court must orally pronounce all discretionary conditions of supervised release,
including those referred to as 'standard' in § 5D1.3(c) of the United States Sentencing Guidelines Manual, in

order to protect a defendant's due process right to be present at sentencing.” (4)

“We further hold that this pronouncement requirement is satisfied if the defendant is informed of the proposed
discretionary conditions before the sentencing hearing and the district court orally incorporates by reference
some or all of those conditions, which gives the defendant an opportunity to object.” (17-20)

“A district court’s failure to pronounce discretionary conditions of supervised release violates a defendant’s

due process right to be present at a critical stage of the criminal proceedings.” (14)

FACTUAL BACKGROUND

Montoya was arrested for smuggling 4.4 kilograms of cocaine and her 15-year-old son had 5.02 kilograms of
methamphetamine strapped to his body. She admitted to smuggling drugs for money and pleaded guilty to two
counts of drug importation. The district court sentenced her to 100 months imprisonment and five years of
supervised release. At the sentencing hearing, the court orally imposed four special conditions of supervised
release but did not mention the standard conditions listed in U.S.S.G. § 5D1.3(c). The written judgment included
both mandatory and standard conditions.

PROCEDURAL HISTORY



A three-judge panel rejected Montoya's argument that her due process rights were violated by the failure to
orally pronounce standard conditions of supervised release. The en banc court granted rehearing to reconsider
the rule in United States v. Napier, 463 F.3d 1040 (9th Cir. 2006).

DISPOSITION

remanded

REMAND INSTRUCTIONS

Remand for the limited purpose of allowing the district court to cure its error by orally pronouncing any of the

standard conditions of supervised release that it chooses to impose and by giving Montoya a chance to object to
them.
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