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Crocs, Inc. v. Effervescent, Inc.; Holey Soles Holdings, Ltd.; Double
Diamond Distribution, Ltd.; USA Dawgs, Inc.; Mojave Desert
Holdings LL.C
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SUMMARY

The United States District Court for the District of Colorado denies Dawgs’ motion to reopen
discovery for the limited purpose of producing additional advertising documents and supplementing
expert reports. The court applies the Smith factors, concluding that the factors overall do not support

reopening discovery, and reinstates the parties’ identified Rule 702 motions.
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DISPOSITION other

PROCEDURAL POSTURE Order on counterclaim plaintiffs' motion to reopen discovery after

remand of a Lanham Act false-advertising claim and on the parties'

status reports concerning Rule 702 motions.

STANDARD OF REVIEW A motion to modify a scheduling order or reopen discovery is
committed to the district court's sound discretion. The court applied
the six Smith factors: imminence of trial, opposition, prejudice,
diligence, foreseeability, and likelihood that discovery will lead to

relevant evidence.

PRECEDENTIAL VALUE nonprecedential

PARTIES Dawgs: Mojave Desert Holdings LL.C, Double Diamond Distribution,
Ltd., and USA Dawgs, Inc. v. Crocs, Inc.

TOPICS



discovery dispute  civil procedure  expert testimony  trademark law = commercial litigation

PRACTICE AREAS

civil procedure intellectual property =~ commercial litigation  evidence

QUESTIONS PRESENTED

1. Whether Dawgs established sufficient grounds under the applicable discovery-reopening factors to
reopen discovery for additional advertising documents.

2. Whether Dawgs should be permitted to supplement its marketing and damages expert reports based on

the proposed new documents and the passage of time.

3. Whether the parties' previously filed motions to exclude expert testimony under Federal Rule of
Evidence 702 should be reinstated after the motion to reopen discovery was denied.

HOLDINGS

1. The motion to reopen discovery was denied because, after weighing the Smith factors, the balance did
not support reopening discovery.

2. Because the motion to reopen discovery was denied, there was no new information for the experts to

consider, and Dawgs was not permitted to supplement its expert reports on that basis.

3. The court reinstated Crocs's four identified motions to exclude expert opinions and Counterclaim
Plaintiffs' motion to exclude certain expert testimony.

KEY QUOTATIONS

“Whether to modify a scheduling order “to extend or reopen discovery is committed to the sound discretion”
of the court.” (Section II)

“Allowing discovery on the basis of continued misconduct would draw courts into a never-ending discovery
death spiral.” (Section 111.B.4)

FACTUAL BACKGROUND

Dawgs sought to produce 1,237 additional advertising documents and supplement two expert reports concerning
Crocs's alleged false advertising of Croslite. Crocs argued that most documents either predated the close of
discovery, lacked dates, concerned unrelated brands or information, or raised evidentiary and new-theory
concerns. The court found that reopening discovery would impose additional costs and delay, although some

post-discovery advertising evidence could bear on damages and laches.

PROCEDURAL HISTORY

Dawgs asserted a Lanham Act counterclaim alleging that Crocs falsely advertised Croslite as proprietary,
exclusive, or patented. The district court granted summary judgment for Crocs, and the Federal Circuit reversed
the portion of that ruling concerning the claim under 15 U.S.C. § 1125(a)(1)(B), remanding for further

proceedings; the Supreme Court later denied certiorari. After the case was reopened, Dawgs moved to reopen



discovery to produce additional advertising documents and supplement expert reports. The court denied that

motion and reinstated the identified Rule 702 motions.
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