UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Cano v. Schriro

269 F. App'x 755 (9th Cir. 2008) - Decided March 12, 2008

SUMMARY

The Ninth Circuit affirmed summary judgment for prison officials in Erineo Cano’s 42 U.S.C. § 1983

action alleging deliberate indifference to his serious medical needs related to Hepatitis C. The court

also upheld denials of Cano’s requests for a continuance, leave to amend, appointed counsel, and an

appointed expert, and declined to consider an issue raised for the first time on appeal.

CASE DETAILS
COURT
JURISDICTION
DECIDED
DISPOSITION

PROCEDURAL POSTURE

STANDARD OF REVIEW

PRECEDENTIAL VALUE

PARTIES

TOPICS

section 1983  prisoners rights

PRACTICE AREAS

civil rights  prisoner litigation

QUESTIONS PRESENTED

United States Court of Appeals for the Ninth Circuit
Federal

March 12, 2008

affirmed

Pro se appeal from the district court's summary judgment against a
prisoner in a 42 U.S.C. § 1983 action alleging deliberate indifference

to serious medical needs.

Summary judgment was reviewed de novo. The denials of a
continuance, leave to amend, appointment of counsel, and
appointment of an expert were reviewed for abuse of discretion. Issues

not raised in the district court were generally not considered on appeal.
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1. Whether summary judgment was proper on Cano's Eighth Amendment deliberate-indifference claim

concerning treatment for Hepatitis C.



2. Whether the district court improperly denied Cano's request for a continuance to conduct additional

discovery.
3. Whether the district court improperly denied Cano's untimely motion to amend the complaint.
4. Whether the district court improperly denied Cano's motions for appointment of counsel and an expert.

5. Whether the Ninth Circuit should review Cano's challenge to prior strikes under 28 U.S.C. § 1915 when

the issue was raised for the first time on appeal.

HOLDINGS

1. Summary judgment was proper because Cano's conclusory allegations of inadequate medical treatment
did not controvert evidence that his condition was appropriately monitored and that additional testing
and treatment were administered as warranted; he therefore failed to raise a triable issue regarding

deliberate indifference.

2. The district court did not abuse its discretion in denying Cano's request for a continuance because he

failed to show that additional discovery would reveal specific facts precluding summary judgment.

3. The district court did not abuse its discretion in denying Cano's untimely request to amend because he

failed to demonstrate good cause.

4. The district court properly denied Cano's motion for appointment of counsel because he failed to

demonstrate exceptional circumstances.

5. The district court properly denied Cano's motion for appointment of an expert under Federal Rule of

Evidence 706 because the action did not involve technical evidence or complex issues.

6. The court declined to consider Cano's challenge to the validity of prior strikes because he raised the

issue for the first time on appeal and did not establish an applicable exception.

KEY QUOTATIONS

“The district court properly granted summary judgment on Cano’s Eighth Amendment claim because Cano’s
conelusory allegations of inadequate medical treatment were insufficient to controvert defendants’ evidence
that Cano’s condition was monitored appropriately and additional tests and treatment had been administered

as warranted.” (756)

“The district court did not abuse its discretion by denying Cano’s request for a continuance under Federal
Rule of Civil Procedure 56(f) because Cano failed to show that “additional discovery would have revealed

specific facts precluding summary judgment.”” (756)

FACTUAL BACKGROUND

Cano, a prisoner, alleged that prison officials were deliberately indifferent to his serious medical needs because
they failed to provide adequate treatment for Hepatitis C. The defendants presented evidence that Cano's
condition was appropriately monitored and that additional testing and treatment were provided as warranted.
Cano relied on conclusory allegations and did not identify specific facts establishing deliberate indifference or

showing that further discovery would defeat summary judgment.



PROCEDURAL HISTORY

The district court granted summary judgment to the prison officials on Cano's Eighth Amendment medical-care
claim. It also denied Cano's requests for a continuance for additional discovery, leave to amend, appointment of

counsel, and appointment of an expert. The Ninth Circuit had jurisdiction under 28 U.S.C. § 1291 and affirmed.
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