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SUMMARY

The Appellate Division, Third Department, affirmed an order revoking Justin Q.'s release under a

regimen of strict and intensive supervision and treatment and confining him as a dangerous sex

offender under Mental Hygiene Law article 10. The court held that the State established by clear and

convincing evidence that respondent was likely to commit sex offenses if not confined, crediting the

State's expert over respondent's expert. The court also upheld the admission of parole-officer

testimony describing photographs and text messages under an exception to the best evidence rule and

found any error harmless.
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Appeal from an order revoking respondent's release under a regimen
of strict and intensive supervision and treatment, finding him to be a
dangerous sex offender requiring confinement, and directing

confinement in a secure treatment facility.

The Appellate Division deferred to Supreme Court's credibility
determinations and assessment of conflicting expert testimony,
reviewing whether the record supported the finding by clear and
convincing evidence. Evidentiary rulings concerning hearsay-basis
evidence are reviewed for abuse of discretion or a clear violation of

due process.
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QUESTIONS PRESENTED

1. Whether the State proved by clear and convincing evidence that respondent was a dangerous sex

offender requiring civil confinement rather than outpatient supervision under SIST.

2. Whether parole officers' testimony describing photographs and text messages from cellular phones

violated the best evidence rule.

3. Whether admission of that testimony violated respondent's due process rights to notice and an

opportunity to be heard.

4. If admission of the testimony was erroneous, whether the error was harmless.

HOLDINGS

1. The State met its burden of proving by clear and convincing evidence that respondent was a dangerous

sex offender requiring civil confinement under Mental Hygiene Law article 10.

2. The parole officers' testimony was admissible secondary evidence because the State sufficiently
established the unavailability of the original cellular phones and the State had never possessed or

distributed the materials.
3. Respondent's due process argument was unpreserved because it was raised for the first time on appeal.

4. Any error in admitting the testimony was harmless because Supreme Court placed little emphasis on the
challenged evidence and relied on substantial independent evidence of respondent's inability to control

his sexual behavior.

KEY QUOTATIONS

“In other words, the Mental Hygiene Law draws a distinction between sex offenders who have difficulty
controlling their sexual conduct and those who are unable to control it. The former are to be supervised and

treated as outpatients and only the latter may be confined” (at 2)

“The best evidence rule simply requires the production of an original writing where its contents are in dispute

and sought to be proven.” (at 3)

FACTUAL BACKGROUND

Respondent had a longstanding history of sexually abusing young children, including convictions for sexual

abuse and course of sexual conduct against a child. After release under SIST, he allegedly violated numerous



supervision conditions, including through sexualized communications and images involving minors and other
prohibited conduct. The State's psychiatric examiner diagnosed pedophilic disorder with hypersexuality and
opined that respondent could not safely be managed under SIST, while respondent's expert reached the opposite
conclusion. Supreme Court credited the State's expert and found respondent to be a dangerous sex offender

requiring confinement.

PROCEDURAL HISTORY

The State commenced a Mental Hygiene Law article 10 proceeding in 2019 as respondent's prison term neared
completion. Respondent consented to a finding of mental abnormality and release into the community under
strict and intensive supervision and treatment. After alleged violations, reincarceration, and a subsequent release
to SIST in 2022, the State commenced a 2023 revocation proceeding. Following a revocation hearing, Supreme
Court, Albany County, found by clear and convincing evidence that respondent was a dangerous sex offender

requiring confinement. The Appellate Division affirmed.
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