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SUMMARY

The Vermont Supreme Court reviewed a summary judgment ruling in an insurance dispute arising
from an employee's fraudulent electronic funds transfer. The court held that the policy's False Pretense
Exclusion was ambiguous because it applied to physical loss or damage while other provisions used
broader loss terminology, and therefore construed the exclusion in favor of coverage. The court
reversed and remanded for determination of whether the policy's Forgery and Money and Securities

provisions covered the loss.

CASE DETAILS
COURT Supreme Court of Vermont

WRITING FOR THE COURT Skoglund, J.; Reiber, C.J.; Robinson, J.; Carroll, J.; Davenport, Supr. J.
(Ret.), specially assigned

JURISDICTION Vermont

DECIDED December 28, 2018

DOCKET 2018-095

DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Rainforest appealed from the trial court's grant of summary judgment

to Sentinel in an insurance-coverage dispute.

STANDARD OF REVIEW Summary judgment rulings are reviewed de novo under the same
standard applied by the trial court. Interpretation of an insurance

policy is reviewed nondeferentially and plenarily.

PRECEDENTIAL VALUE published precedential opinion
PARTIES Rainforest Chocolate, LLC v. Sentinel Insurance Company, Ltd.
TOPICS

insurance coverage contract interpretation  standard of review  appellate procedure contracts

PRACTICE AREAS



insurance coverage insurance contract interpretation appellate procedure

QUESTIONS PRESENTED

1. Whether the policy's False Pretense Exclusion unambiguously excluded Rainforest's loss resulting from

an employee's fraudulent electronic transfer of funds.

2. Whether the loss was covered under the policy's Forgery, Money and Securities, or Computer Fraud

provisions.

3. Whether the trial court properly granted summary judgment to Sentinel.

HOLDINGS

1. The False Pretense Exclusion is ambiguous because the policy's use of both "physical loss or physical
damage" and "loss or damage" permits at least two reasonable interpretations concerning whether
electronically transferred bank funds can suffer physical loss. Construing the ambiguity in favor of the

insured, the exclusion does not bar coverage for Rainforest's nonphysical loss.

2. The Computer Fraud provision did not cover Rainforest's loss because it provides coverage only for
physical loss of or physical damage to money, and the court determined that Rainforest's loss was not

physical.

3. The Supreme Court did not decide whether the Forgery or Money and Securities provisions covered

Rainforest's loss and remanded that question to the trial court for determination in the first instance.

KEY QUOTATIONS

“Vermont law “requires that policy language be accorded its plain, ordinary meaning consistent with the
reasonable expectation of the insured, and that terms that are ambiguous or unclear be construed broadly in

favor of coverage.”” (Y 7)

“Although this Court has not previously adopted one interpretation over another, we are convinced that the

False Pretense Exclusion is subject to at least two reasonable interpretations, and thus is ambiguous.” (Y 24)

“We can quickly dismiss the Computer Fraud provision because it only provides coverage “for physical loss
of or physical damage to ‘money”’. . . resulting directly from computer fraud,” and because we concluded that

Rainforest’s loss was not physical, it is not covered under this provision.” ( 25)

FACTUAL BACKGROUND

Rainforest was insured under a business-owner policy issued by Sentinel. An employee received an email
appearing to come from the employee's manager directing an electronic transfer of $19,875 to an outside bank
account; an unknown person had actually taken control of the manager's email account. Rainforest's bank froze
the account and limited the resulting loss to $10,261.36. Sentinel denied coverage, relying primarily on the

policy's False Pretense Exclusion.

PROCEDURAL HISTORY



The parties filed cross-motions for summary judgment based on an agreed statement of facts. The Superior

Court, Addison Unit, Civil Division, denied Rainforest's motion, granted Sentinel's motion, and entered

judgment for Sentinel after concluding that the policy's False Pretense Exclusion unambiguously barred

coverage. Rainforest timely appealed.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must determine in the first instance whether the Forgery and Money and Securities provisions

provide coverage for Rainforest's loss.
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