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SUMMARY

The West Virginia Supreme Court of Appeals affirmed the Board of Review’s denial of Susan J. Marl’s
motion to file a late protest of a claims administrator’s decision rejecting her workers’ compensation
application. The court held that the protest was filed well beyond the statutory time limits and that the
Office of Judges lacked jurisdiction to accept it.
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DISPOSITION affirmed

PROCEDURAL POSTURE Petitioner's appeal from the West Virginia Workers' Compensation
Board of Review's affirmance of the Office of Judges' denial of her
motion for late filing of a protest to a claims administrator's decision
rejecting her workers' compensation application.

STANDARD OF REVIEW The Court would not disturb the Board of Review's decision unless it
was in clear violation of a constitutional or statutory provision, clearly
the result of erroneous conclusions of law, or based on a material
misstatement or mischaracterization of the evidentiary record.

PRECEDENTIAL VALUE Published memorandum decision; no substantial question of law was
found.
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Workers' compensation Administrative law Appellate procedure

QUESTIONS PRESENTED

1. Whether the Workers' Compensation Office of Judges could accept Marl's late protest of the claims
administrator's decision.

2. Whether the Board of Review's affirmance of the denial of the late protest should be reversed.

HOLDINGS

1. A claims administrator's decision becomes final unless protested within sixty days of receipt, and the
protest period may be extended for good cause only for an additional sixty days; because Marl's protest
was filed outside that maximum period, the Office of Judges lacked jurisdiction to accept it.

2. The Board of Review's decision was not in clear violation of a constitutional or statutory provision, was
not clearly the result of erroneous conclusions of law, and was not based on a material misstatement or
mischaracterization of the evidentiary record.

KEY QUOTATIONS

“West Virginia Code § 23-5-1(b) (2009) states that any claims administrator’s decision is final unless it is
protested within sixty days of receipt of the decision.” (at 1)

“For the foregoing reasons, we find that the decision of the Board of Review is not in clear violation of any
constitutional or statutory provision, nor is it clearly the result of erroneous conclusions of law, nor is it based
upon a material misstatement or mischaracterization of the evidentiary record.” (at 2)

FACTUAL BACKGROUND

The claims administrator issued a decision rejecting Susan J. Marl's application for workers' compensation
benefits on December 19, 2012. Marl received the decision on January 8, 2013, but her motion for a late filing of
protest was dated September 3, 2013. The Office of Judges concluded that the protest was filed well outside the
maximum statutory period and that it lacked jurisdiction to accept it.

PROCEDURAL HISTORY

The claims administrator rejected Marl's application for workers' compensation benefits on December 19, 2012.
The Office of Judges denied her motion for a late filing of protest, and the Board of Review affirmed that
decision on November 26, 2013. The Supreme Court of Appeals of West Virginia affirmed the Board's order.

DISPOSITION

affirmed
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