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SUMMARY

The D.C. Circuit reviewed the Nuclear Regulatory Commission’s denial of Honeywell International’s
request for an exemption allowing goodwill to be included in calculating the tangible-net-worth
requirement for decommissioning financial assurance. The court held that it had jurisdiction under the
Hobbs Act and that the controversy was not moot because it was capable of repetition yet evading
review. It granted Honeywell’s petition, concluding that the NRC had failed to provide a reasoned
explanation for departing from its prior decisions granting similar exemptions.
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PROCEDURAL POSTURE Honeywell petitioned for review under the Hobbs Act of the Nuclear
Regulatory Commission's final order denying its request to extend an
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STANDARD OF REVIEW The court reviewed the NRC's final licensing decision under the
Administrative Procedure Act's arbitrary-and-capricious standard,
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QUESTIONS PRESENTED

1. Whether the D.C. Circuit had exclusive jurisdiction under the Hobbs Act to review the NRC's denial of
Honeywell's exemption request.

2. Whether Honeywell's petition was moot because the one-year exemption period had expired.

3. Whether the NRC acted arbitrarily and capriciously by denying Honeywell's exemption without
adequately explaining its departure from the criteria used in its prior exemption decisions and without
addressing material evidence in the record.

HOLDINGS

1. The D.C. Circuit had jurisdiction under the Hobbs Act because the NRC treated the exemptions as
amendments to Honeywell's source-materials license, and the denial was a final order in a licensing
proceeding.

2. The petition was not moot because Honeywell's challenge fell within the capable-of-repetition-yet-
evading-review exception.

3. The NRC acted arbitrarily and capriciously by denying the 2009 exemption without adequately
explaining its inconsistent treatment of the criteria used in its 2007 and 2008 decisions and without
addressing significant contrary evidence.

KEY QUOTATIONS

“an agency “may change its policy only if it provides ‘a reasoned analysis indicating that prior policies and
standards are deliberately changed, not casually ignored.’”” (579)

“Without the Commission's explanation, “we are left with no guideposts for determining the consistency of
administrative action in similar cases, or for accurately predicting future action by the Commission.”” (581)

FACTUAL BACKGROUND

Honeywell operated a uranium-conversion facility in Illinois subject to NRC requirements for financial
assurance of decommissioning costs. In 2007 and 2008, the NRC granted temporary exemptions allowing
Honeywell to include goodwill, an intangible asset, in calculating whether its net worth satisfied the applicable
10:1 ratio. In 2009, despite Honeywell's continuing A bond rating and net worth including goodwill exceeding
the decommissioning obligation by more than 10:1, the NRC denied a third exemption based primarily on the
decline in Honeywell's tangible net worth.
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The NRC granted Honeywell similar one-year exemptions in 2007 and 2008 but denied its third exemption
request on December 11, 2009. Honeywell sought review in the D.C. Circuit. The court held that it had
jurisdiction, rejected the NRC's mootness argument, granted the petition, vacated the denial, and remanded for
further proceedings.

DISPOSITION

vacated

REMAND INSTRUCTIONS

Vacate the NRC's December 11, 2009 denial and remand Honeywell's April 11, 2009 exemption request to the
Commission for further proceedings, including a reasoned explanation addressing the prior exemption decisions
and the material evidence submitted by Honeywell.
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