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SUMMARY

The North Dakota Supreme Court reversed and remanded summary judgment in favor of American

Family Mutual Insurance Company. The court held that, under the facts presented, faulty

workmanship by a subcontractor could constitute an “occurrence” causing covered property damage

under a post-1986 commercial general liability policy. The court directed further proceedings

concerning coverage for damages awarded against the homebuilder.
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K & L Homes appealed from summary judgment for American Family
in K & L's action for declaratory judgment, breach of contract, and bad
faith seeking coverage under a commercial general liability policy for

damages awarded in an underlying construction-defect action.

Summary judgment and interpretation of the insurance contract are
reviewed de novo. The court views the evidence and reasonable
inferences in the light most favorable to the party opposing summary

judgment.
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QUESTIONS PRESENTED

1.

Whether faulty workmanship by a subcontractor that causes damage to a contractor's completed project

can constitute an occurrence under a standard post-1986 commercial general liability policy.

. Whether the resulting cracks, unevenness, and shifting constitute property damage under the policy.

. Whether the subcontractor exception to the policy's your-work exclusion can preserve coverage for

damage to the contractor's work arising from a subcontractor's work.

. Whether summary judgment for the insurer was proper when factual questions remained concerning

whether the faulty work and resulting damage were unexpected and unintended and whether other

exclusions applied.

HOLDINGS

1.

3.

Faulty workmanship may constitute an occurrence under a commercial general liability policy if the
faulty work was unexpected and not intended by the insured and the resulting property damage was not

anticipated or intentional.

. Cracks, unevenness, and shifting in the home constitute physical injury to tangible property and

therefore may qualify as property damage under the CGL policy.

When a general contractor is liable for damage to work performed by a subcontractor, or for damage to
the general contractor's own work arising from a subcontractor's work, the subcontractor exception to

the your-work exclusion preserves coverage that the exclusion would otherwise negate.

. Summary judgment for American Family was improper because the record required further factual

determinations concerning whether the faulty work and resulting property damage were unexpected and

unintended and whether other exclusions applied.

KEY QUOTATIONS

“We conclude faulty workmanship may constitute an “occurrence” if the faulty work was “unexpected” and
not intended by the insured, and the property damage was not anticipated or intentional, so that neither the

cause nor the harm was anticipated, intended, or expected.” (Y 26)

“We reverse the trial court’s summary judgment. We conclude an “occurrence” may exist within the CGL
policy coverage. We remand for the trial court to determine the facts, including whether the faulty work and

the resulting property damage was unexpected and unintended.” (| 28)

FACTUAL BACKGROUND

K

& L Homes built and sold a newly constructed house to the Lenos. The house developed cracks, unevenness,

and shifting allegedly caused by improper footings and inadequately compacted soil; K & L had hired Dakota

Ready Mix to perform footing and foundation work. The Lenos obtained a $254,629.25 judgment against K & L



on breach-of-contract and implied-warranty claims. American Family had defended K & L under a reservation of

rights but later denied coverage under K & L's post-1986 commercial general liability policy.
PROCEDURAL HISTORY

The underlying homeowners' action resulted in a $254,629.25 judgment against K & L for breach of contract and
implied warranties based on defects in a newly constructed home. American Family defended K & L under a
reservation of rights but denied coverage after judgment. The district court denied K & L's partial-summary-
judgment motion and granted American Family's cross-motion, ruling that the subcontractor's faulty
workmanship was not an occurrence and that the damage was outside the initial grant of coverage. The North
Dakota Supreme Court reversed and remanded.

DISPOSITION
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REMAND INSTRUCTIONS

The district court must determine whether the faulty work and resulting property damage were unexpected and

unintended and must consider American Family's assertions that other policy exclusions apply.
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